United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


In The 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,374 
WILLIAM A. PRICE, Appellant, 
Vv. 
UNITED STATES CF AMERICA, Appellee. 


Appeal from the United States District Court for the 


District of Columbia 


JOINT APPENDIX 


The Indictment———— 

Hotion to Dismiss ee 

Hotion for Bill of Particulars 

Motion for Hearing on Qualifications of Grand Jurors 


Order Denying Kotion to Dismiss Indictment and Notion 
for Hearing on Qualifications of Grand Jurors-—— 


Order Denying Motion for Bill of Particulars-———- 


Proposed Findings of Pact-—————-—___-—_—_—- 


Proposed Special Finding Pursuant to Rule 23(c) 
Submitted by the Goverment—-—-—__—_—--_--—————- 


dudgnent—— ——---—_——- ——-—— 
Portions of the Transcript of the Trial Proceedings 


Excerpts from Government Exhibit 6-— 


Defendant's Exhibit No. 2-————--——--— 


INDICTHENT 


INTRODUCTION 


The Committee on the Judiciary of the United States Senate, by its 


resolution of January 20, 1955, authorized its Special Subcommittee to Investi- 


gate the Administration of the Internal Security Act and Other Internal Security 
Laws under S. Res. 366, Slst Congress, (also know as the Senate Internal 
Security Subcommittee) to contime as a Special Subcommittee during the 84th 
Congress. On February 7, 1955, the Chairman of the Committee appointed certain 
of its members to comprise the aforesaid Subcommittee. 

On January 5, 1956, in the District of Columbia, the said Subcommittee was 
conducting hearings, pursuant to the appointment and authorizations set forth 
above and to S. Res. 58, Sth Congress, and to the Standing Rules of the Senate, 
on the subject of Commmist activities in news media, which was a subject and 
question of inquiry within the scope of the authority of the Subcommittee. 

Defendant William A. Price appeared as a witness before that Subcommittee 
at the time and place above stated and was asked certain questions pertinent 
to the above subject and question under inguiry, which pertinent questions he 
deliberately and intentionally refused to answer. 

The allegations of this Introduction are adopted and incorporated into the 
Counts of this Indictment which follow, each of which Counts will in addition 
set forth the particular pertinent question which was asked of the defendant 
and which he so refused to answer. 

COUNT _ONE 

Are you, Mr. Price, a member of the Communist Party, U.S.A.? 
COUNT. TWO 

Have you ever attended Commnist meetings? 


COUNT THREB 
Do you, Er. Price, know Kareella Hitschmannova? 
COUNT FOUR 
Did you, sir, fly a considerable mileage in Central America and Latin 
America? 
COUNT FIVE 
Is it not a fact, sir, that you did fly a privately owned airplane, as 
distinguished from a military or naval airplane — that you did so as a private 
citizen: that you flew in Latin and South America, and that during that flight 
you had another person with you for a good part of the time? 
COUNT SIX 
¥ho was the person who accompanied you on that lengthy flight in Latin 
and Central America? 
COURT SEVER 
then was it you made this lengthy trip to latin and Central America? 
COURT EIGHT 
Have you ever been a member of the Commmist Party? I asked you once 
earlier if you are now a member, and I will ask you whether you have ever been 
a member of the Commmist Party? 


United States Attorney in and 
for the District of Columbia 


MOTION TO DISMISS INDICTHENT 


The defendant moves that the indictment be dismissed on the following ground: 


3. 

1. Senate Resolution 366 of the Slst Congress which established the 
Senate Internal Security Subcommittee is vague and indefinite and may not be 
the basis for an indictment by reason of the requirements of the Fifth and 
Sixth Amendments to the Constitution. 

2. The alleged subject under inquiry, i.e., "Commmist activities in 
news media," is not a subject within the authorization of S. Res. 366 and on 


its face constitutes an investigation into the freedom of the press in conflict 


with the First Amendment to the Constitution. 
3. The indictment fails to specify any resolution or action authorizing 
the investigation alleged in the indictment. 
lh. The indictment fails to set forth the basis or the manner in which 
the questions are alleged to be pertinent to the subject under inquiry set out 
in the indictment. 3 
5. On their face the questions set forth in Counts Nos. 3, 4, 5, 6 and 
7 are not pertinent to the subject under inquiry and the indictment fails to 
allege the manner in which they are alleged to be pertinent. — 
6. The question in Count No. 2 is too vague to form the basis for a 
violation of 2 U.S. Code, §192. 
7. The indictment does not state facts sufficient to constitute an 
offense against the United States. | 
§. The indictment was not found by a sufficient number of qualified and 
unbiased grand jurors. 
9. The indictment was returned more than five years after the alleged 
offense and is accordingly barred by the statute of limitations. 
10. The defendant has been denied the speody trial which is granted to 


him by the Sixth Amendment to the Constitution. 
LL. ‘The indictment subjects the defendant to double jeopardy for the same 
offense, contrary to the provisions of the Fifth Amendment to the Constitution. 


David Rein 
Attorney for Defendant 


MOTTON FOR BILL CF PARTICULARS 

The defendant moves that the Court order the United States to file a bill 
of particulars setting forth the following: 

1. The mamer in which each of the questions set forth in the indictment 
is alleged to be pertinent to the subject under inquiry set out in the indictment. 

2. When, where and how the defendant was advised of the pertinency to the 
subject matter of the indictment of each of the questions set forth in the 
indictment. 


David Rein 
Attorney for Defendant 


MOTION FOR HEARING ON QUALIFICATIONS OF GRAND JURCRS 
The defendant moves that a hearing be held for the purpose of inquiring 


into the qualifications of the members of the grand jury vhich returned the 


indictment herein. As grounds for this motion defendant states: 

1. Eleven of the twenty-three members of the grand jury were government 
employees and others who are listed as retired may have been government em- 
ployees and still other members may have been spouses, children or parents of 


5. 


government employees. Among the government employees on the grand jury are 


employees of sensitive agencies such as the Central Intelligence Agency, the 


Department of Navy, and the Atorric Energy Commission. 

2. Defendant desires the opportunity to establish at the hearing that 
the grand jurors referred to were, by reason of their governmental connections, 
unsuitable as grand jurors personally and as a class, and that as a result 
of their presence, the grand jury was not an independent body for the purpose 
of determining whether to indict the defendant but instead was for that purpose 
under the domination and control of the prosecution. 

If the hearing sought is denied, defendant moves for a hearing for the 
purpose of interrogating the goverment employees on the grand jury to de- 
termine whether they were personally biased against the defendant and unable 
to exercise an independent judgment in this case. 

In support of this motion, defendant refers to the annexed list of the 
members of the grand jury vhich returned the indictment herein and to the 
following material: 

An article written by Drs. Jahoda and Cook, Security Measures and 
Freedom of Thought, 61 Yale L. J. 295, and the affidavits filed by Dr. Cook, 
Joseph Fanelli, Murray Gordon, and Gerhard P. Van Arkel in the case of 
United States v. Martin Popper, Criminal No. 1053-59 and which are hereby 
incorporated by reference. 


David Rein 
Attorney for Defendant 


CRDER 
Upon consideration of defendant's motions to dismiss tbe indictment and 
for hearing on the qualifications of grand jurors, and the oral arguments made 
thereon, it is by the Court this 29th day of Narch, 1963, 
CRDERED that said motions be denied. 


No objection as to forn, 


David Rein, Attorney for Defendant 


CRDER 

Upon consideration of defendant's motion for bill of particulars and his 
oral argument thereon and the Govermment's oral opposition thereto in which 
counsel for the Goverment stated that the evidence to be offered at the trial 
on the pertinency of the questions in Counts 3, 4, 5, 6 and 7 will be limited 
to the evidence of the previous trial of this offense in case # 1216-56, plus 
any other evidence contained in the Govermment Printing Office prints of this 
Subcommittee's hearrings on "Strategy and Tactics of World Commnism", Parts 1, 
and 17, it is by the Court this 29th day of March, 1962, 

that defendant's motion for bill of particulars be denied. 


s/ J, Hart 


JUDGE 


No objection as to forn, 


David Rein, Attorney for Defendant 


——— eel 


7. 
PROPOSED FINDDIGS CP FACT 

1. At the time of the hearings in this case, the subcommittee had no 
specific subject matter under inquiry but was operating under the general 
language of S. Res. 366.: , 

2. At the time of the hearing in this case the subcommittee had many 
subjects under inquiry. ; 

3, The government has failed to prove that the subject uxier inquiry 
at the time of the hearings was Commnist activities in news media as alleged 
in the indictment. | 

4. There was no meeting of the subcormittee which approved an investi- 
gation into the subject of Cormmist activities in news media. 

5. Counts 3, 4, 5, 6 and 7 were not shorn to be pertinent to the subject 
under inquiry alleged in the indictment i.e., Cammmist activities in news 
media. . 

6. The defendant, in effect, answered the question in Count 4. 


7. The subcommittee was not interested in and did not desire to obtain 


defendant's answer to the question in Count 7. 

8. The question in Count 2 is too vague to serve as the basis for a 
conviction for contempt. | 

9. The sole basis for calling defendant as a witness was his candidacy 
for office in the Newspaper Guild on a Rank and File ticket. 

10. The decision to call defendant as a witness was made entirely by 
subcommittee counsel Sourwine. Neither the subcommittee nor the chairman 
participated in this decision. . 

D1. The hearings in this case were conducted while the Senate was in 


8. 


session and no request was made for special leave to conduct the hearings. 


David Rein 
Attorney for Defendant 


PROPOSED SPECIAL FINDING PURSUANT TO RULE 23(c), SUBLITTED 


BY TES GOVERNMENT 

I make the following findings beyond a reasonable doubt: 

1. Defendant was summoned to, and did, appear before the Internal Security 
Subcommittee of the Senate Committee on the Judiciary in the District of 
Columbia on Jamary 5, 1956. 

2. The Subcormittee was then and there a duly authorized and constituted 


subcommittee of the Judiciary Committee, having the authority of S. Res. 366 


(Gist Cong.) and S. Res. 56 (84th Cong.). 

3. The Subcommittee was then engaged in conducting an investigation on the 
subject. alleged in the indictment, namely: Commmist activities in news media. 
4. The above sudject was a question of inquiry within the authority 

of the Subcommittee. 

5. The Subcommittee, in conducting this investigation, in summoning 
defendant, in questioning him as it did, and in asking him the questions con- 
tained in all of the counts of this indictment, was acting with a valid 
legislative purpose. 

6. ‘The Subcommittee had reason to believe that defendant was possessed 
of information which might be helpful to it in this investigation. The Sub- 
committee had such reason to believe both when defendant was subpoenaed on 


9. 
November 23, 1955, to appear before it, and on Jamary 5, 1956, when he 
appeared before it in the District of Columbia. 

7. Each of the indictment questions was pertinent to the subject of the 
inquiry. In addition, defendant was fully aware of that subject and of the 
pertinency of the indictment questions thereto when he refused to answer then. 

8. Defendant's stated reasons for refusing to answer the indictment 
questions do not constitute legal justification for his refusals. With 
particular reference to his claim of First Amendment rights of speech, silence 
and press, the legislative need for the information sought outweighs those 
considerations. 

9. Defendant's objections and reasons advanced for refusing to answer the 
indictment questions were rejected by the Subcommittee and demand was made for 
him to answer notwithstanding those objections and reasons. Then defendant 
persisted in his refusals to answer these questions he did so deliberately and 
intentionally and thus violated 2 U.S.C. §192 as charged in the indictment. 


10. For the foregoing reasons I find defendant guilty as charged in all 


counts of the indictment. 
Respectfully submitted 


/s/ David C. Acheson 
DAVID C. ACEESG! 


United States Attorney 


sf x: Hitz 
WILLIAN HITZ 
Assistant United States Attorney 


aE a arn a 


JUDGENT 

Qn this Lith day of December, 1963 came the attorney for the government 
and the defendant appeared in person end by counsel, David Rein, Esquire. 

Ir IS ADJUDGED that the defendant has been convicted upon his plea of not 
guilty and a finding of guilty of the offense of 

CONTEMPT OF CONGRESS 

as charged on counts 1, 2, 3, 5, 6, 7, 8 and the court having asked the 
defendant whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

If IS ADJUDGED that the imposition of sentence be and it is hereby sus— 
pended and the defendant be and he is hereby placed on probation in charge 
of the Probation Officer of the Court for a period of ten (10) days. 


s 
United States District Judge 


PORTIONS OF THE TRANSCRIPT OF THE TRIAL PROCEEDINGS 


{3] "DEPUTY CIERK: United States versus William A. Price, Criminal 824-62". 
* *& ee & 
{39] "JULIEN G. SOURWINE called as a witness by the Government, having 
been first duly sworn, was examined and testified as follows: 
"DIRECT EXAMINATION 
"BY MR. HITZ: 
"Q, Give your name, please, lr. Sourwine. 


Julien G, Sourwine. 

Wi you spell your first name and your last? 
J-U-L-I-E-N S-0-U-R~W-I-N-E. 

Your occupation, sir? 


I am a lawyer. 


Have you been on the staff of the Judiciary Committee of the Senate, 


"A. Yes, sir; I have. 

"Q, In what period? 

"A, I first went with the Judiciary Committee of the [40] Senate in 
1943, near the end of the year. I remained with the Judiciary Committee of the 
Senate until 1954. During most of that time I was counsel of the committee 
and administrator in charge of the committee staff. 

"Q, Were you with them at any other period? 

"A, Well, I have been since 1954 with the Internal Security Subcoumittee 
of the Senate. Between the time of formation of the Internal Security Sub- 
committee in 1954 I had duties with both the full committee and the subcommittee. 

"Q, And are you presently with the subcommittee? 

"A, I am presently with the Subcommittee on Internal Security. 

"Q. In what capacity? 

"A, I am Chief Counsel. Perhaps I should make it clear that for a period 
of nearly a year in 1956 I was not with the subcommittce. Except for that 
period of time my service has been continuous while the subcommittee has 
existed. 

"Q, You are, of course, acquainted with the authority that was given to 


12. 


the Judiciary Committee or any duly authorized subcommittee thereof by S. Res. 
366 of the Slst Congress, are you, sir? 

"A. Yes, sir.® 

[42] "Q. then did the committee or subcommittee undertake to exercise the 
authority granted under 366? 

“a, Beginning early in 1951. 

4nd by itself or through a subcommittee? 

Through a subcommittee. 

What was the name of that subcommittee? 

The Internal Security Subcommittee, sometimes referred to as the 
Committee to Investigate the Administration of the Internal Security Laws. 

"Q, Would you be good enough to tell us whether you were the interrogator 
and the Chief Counsel of the subcommittee when 'illiam Price was called before 
the subcommittee in December 1955? 

“A, Iwas. 

Yas he called on December 7, 1955? 

I believe that date is correct; yes, sir. 

Vas that by subpoena? 

ae x ke Ke * 

4nd in what city wes he called, sir? 

In New York City. 

He did appear there? 

Yes, sir. 

Yho for the subcommittee conducted the hearing? 


I believe Senator Hennings presided on that occasion." 
x % & % 


10) Senctnr Hennings sat, did he, in New York City? 


And you were the interrogator, were you, sir? 
Yes, sir. 
And you asked certain questions of Mr. Price at that time? 
Yes, sir. 
Did iz. Price make responsive answers to all of your questions? 
"A, No, sir. 
[43] "Q. Did he refuse to answer some? 
"A. Yes, sir. 
"Q, Now, having his appearance and thet subpoena in mind, vould you 
please tell us what caused him to be subpoenaed so far as you know? 
"A, My recommendation to the Chairman of the comittee, I think. 
"Q. Did you recommend the subpoenaing of other witnesses at that same 
time to the Chairman? 
"A. I did. 
"Q, Were they written out, the names written out? 


"A, Yes, sir; I gave Senator Eastland a list. 


"Q, What was the subject matter of the hearing to which these persons 


were subpoenaed? 

"A, I always find trouble with a question like that, lr. Hitz, because 
the subject matter pre-supposes that there is only one, and the committee sits 
always with its full power and with its full authority and with all of its 
interests. However, this was, this particular hearing, wes part of a series in 
which our special interest was the Infiltration of Cormunists into Mass 
Communications Media, and more specifically into the newspaper field. 

"Q, Would you be able to trace for us the genesis, the [44] beginning 


14. 
of the interest of the committee in the field of infiltration of mass communi- 
cations? 

"A. I am not sure this was the bezinning of the committee's interest, 
but the first important entry into the field was uhen we had the testimony of 
tinston Burdett. 

"Q. When did that occur, sir? 

“A. I don't remember the precise year, sir, I think about 1954. Perheps 
it might have been a little earlier. 


*Q. I would Like to hand you a copy of Goverrment No. 5, which is 
"Strategy fnd Tactics of tlorld Commmisn," Part Uy, — 

"A. Yes, sir. 

"Q. (Contimaing) — and ask if you can refresh your recollection as to 


precisely when Hr. Burdett appeared? 
“A. Yes, sir; I find that ir. Burdett, in fact, appeared on June 29, 
1955, in public session. He had appeared before that in executive session." 
[46] “Q. Did ix. Burdett name certain persons in the newspaper field and 
other fields as being engaged in the same activity that he said he was engaged 
in? dust answer he did or he did not. 
He did. 
Did he name Hi. Price among them? 
He did not. 
Did you at any time prior to the subpoena issued by the Chairman for 
Mr. Price have any conversations with the Chairman of the subcommittee, Senator 
Eastland, with respect to information in the hands of the committee as to the 
alleged attempts by the Cormumist Party and Commmists to infiltrate mass 


commnications? 

"A, I did. 

"Q. Would you state what conversations you had with the Chairman in that 
respect? 

"A, I don't remember all of them in detail. I had a munber of conversa- 
tions with him at the time of Burdett's testimony and before his public testimony 
and after his public testimony. If you mean specifically with regard to this 
hearing and the witnesses who, with la. Price, were called in New York on 
December 7, 1955, that conversation took place in his office. [47] I brought 
him the list of individuals whom I thought it desirable to subpoena. I told 
him that in my opinion, on the basis of what we knew about these individuals, 
each of them would be able to give us information that would be useful in our 
investigation. I went a little bit into the story of what we considered to be 
the Commmnist effort to infiltrate the “Big Six" Typographical Union in New 
York, and as a highlight of that I told him the story of Matilda Landsman. I 
think that was the substance of the conversation. He approved the list as I 
gave it to him, and I went downstairs and instructed that the popeconss be 
prepared and sent up to the Senator's office for signing. : 

"Q, W411 you tell us what you discussed with him in regard to the union 


vou have mentioned? 


"A, Yes. We had information that the Communist Party had launched a 


rather determined drive to infiltrate, and if possible, take over the "Big Six" 
Typographical Union. This is Local No. 6 of ITU, the International Typographical 
Union, which is the largest local of that union in the country. It is the 

New York Union. 


16. 


“"Q, That was the connection between it and the newspapers themselves in 


New York City to your information and to the discussion that you had with the 
Chairman? 

[4S] “A. Well, those are two separate things. I don't believe I ex- 
plained that to the Chairman. I didn't have to. To my information the "Big 
Six" Union is the union to which the printers on the daily newspapers in New 
York City belong. 

™Q,. I see. 

"A. It is the union which could paralyze New York City by going out on 
strike, as in fact some years later it did. 

"Q. Isee. Was there any discussion with the Chairman as to Miss 
Landsman's activities in the union itself? 

“A, Yes, to the extent that I told him of Hiss Landsman's former position 
2s a secretary to 2a top editor. 

[50] *Q. Did you discuss with the Chairman at that time or at any time 
prior to Mr. Price's subpoena any activities of liiss Landsman with respect to 
securing jobs for other people? 

“A, That I am not sure about, lz. Hitz, but I don't believe I did discuss 
that with the Senator at that time. 

"™. I see. Now please restrict the answer to this question to yes or no. 

"Did you, as Chief Counsel, have information with respect to that activity 
of Miss Landsman? 

"h, Yes, sir. 

"Q, Did you state to the Chairman or otherwise discuss with him whether or 
not Mr. Price, a person on your list of suggested witnesses, was engaged in 


newspaper work? 
“A, To my best recollection we didn't discuss lr. Price by name. His 


name was on the list. 


"Q, Were those persons on the list stated by youto be, [51] or was it 


discussed with the Chairman at the time, that they were engaged in or near the 
newspaper field? 

"A, It wasn't discussed but we both Imew it. 

"1Q, I see. Did you have any information prior to the issuance of the 
subpoena with respect to ix. Price's having run for office in the Newspaper 
Guild? 

"A, I did. 

"Q, W121 you state what the Newspaper Guild was and what the information 
was? 

"A, The Newspaper Guild was the union of editorial employees. The 
information we had with respect to lir. Price was that in 1949 he had run for 
vice-president of the Newspaper Guild on the so-called — the name of this 
escapes me a “Rank and File Slate" which was the Commnist supported slate of 
that election. That was at the end of 1949. 3 

"WR, REIN: I would like to interpose an objection. I have no objection 
to the witness saying that he had information to that effect. I don't think it 
should appear that he is testifying to facts that the “Rank and File Slate" 
was a Commnist slate. 

“THE COURT: I assume that it was based on information which he believes 
to be reliable in this Meld. Ido not know. That is about the best we can do. 


16. 
I understand that Hitler [52] invaded Poland in 1939. I do not know it 
because I wasn't there. 

"ZR. REIN: I don't think — I want to make this point clear — that if 
what Mr. Sourtsine is testifying to is purported to be the truth of this infor— 
mation, I think his testimony is incompetent. 

“THe CORT: I understand that. Uhat he is in effect testifying to is 
that he had what he believed to be reliable information to the effect that the 
"Rank and File Slate" was supported by the Commnist Party. 

TR. RED: I think that should be clear. I am not so sure it is clear 
from his last answer. 

"THE COURT: It is clear to me. Co ahead. 

“BY MR. HYZ: 

"Q, ie. Sourtine, is that your testimony? 

"A, Yes, sir. 

"Q. Did you have information as to thether or not ii. Price, prior to the 
time of his subpoenaing, was employed by a newspaper in New York City? 

"AR. Yes, sir. 

"Q. What newspaper, sir? 

tA, The Daily News. 

8Q, Thet he had been employed there for a long or a short period? 


[53] “A. It was a long tine. 
4Q, Since approximately when? 
"R,. I don't remember the date. I have the impression he had been there 


twelve, fifteen years, possibly longer. 
"Q, Did you have any information as to whether or not he interrupted that 


employment on the News for any military service? 

“A. Yes, sir; we kmew that he had served during the war, got out, I 
think, in nineteen forty -—- I'm not sure of the date. He had had military 
service. 

"Q, In what capacity? 

"A, I think he was a flyer, sir. 

"Q. In what service? 

"A, I telieve in the Navy, sir. 

"Q, Did you have any information as to whether he resumed with the Daily 
News after the military service? 

"A, Yes, it was my understanding that he had simply aren military leave 


and had gone back to the paper afterwards. 


"Q, Vas Senator Eastland present then Winston Burdett testified in 


June of 1955? 

"A, Yes, sir. 

"Q, Did you recommend to the Chairman of the subcommittee that any of the 
witnesses heard in New York City on December 7, 1955, in executive session, be 
recalled to appear again before the subcommittee in Washington? 

"A, I did. 

"Q, Was that and was it to be an open or an executive session in 
Washington? 

"A, Qpen. 

"Q, Was lr. Price one of those you recommended to be recalled? 

"A, Yes. 

"Q, In what fashion did you accomplish that? 


20. 

"A. I presented to the Chairman a list of those who had appeared in 
executive session and whom I thought we should call at the public session. liy 
recollection is we struck one name from the list and approved the rest of them. 

"Q. And did you: cause word to be passed to li. Price to appear at the 
open session in Washington? 

“A. I did througn his lauyer. 

"Q. Was that an uderstanding you had with the lawyer at the conclusion 
of the executive session in New York City? 

"A. Yes, sir. 

"Q. And did ir. Price appear in the open session in Washington subse- 
quently? 

“A, He did. 


[57] "Q. Can you tell us on that day Mr. Price did appear in the open 


session in 1%, i 

"SR. REG: I amisorry, I think I rissed the question. 

“BY ER. HITZ: 

"Q. On what day did ia. Price appear in the open session in Washington, 
if you can recall? 

"A. Oh, it was about a month after the executive session. It was in 
Jamary of 2956. ‘The precise date escapes me, sir. 

"Q, Vas that a three-day hearing in le. 1? 

"A, Yes, sir. 

"Q. Can you tell us whether he appeared on the first, the [58] second 
or the third of the three days? 

"A. ot without recourse to the hearing records, sir. 


21. 
"UR. HITZ: Mr. Rein, I assume you don't contest that he appeared on the 
5th? 
‘WR. REIN: No. 
x * ee * 
[77] "Q. lr. Sourwine, I will repeat the question again. ‘411 you tell 
us, please, why the question, "Do you, lir. Price, know Harcella Hitschmannova?" 


was asked and the pertinency of that to the subject matter? 


"A, Yes, sir. We hac information that Marcella Kitschmannova had been a 


Commnist courier in Zurope. We had information that she had had a close 
association with lir. Price in this country, having visited him at his living 
quarters many times. ‘e had information that Mr. Price had made a flight to 
South America and Latin America and that he had been accompanied, according to 
one item of information which was furnished us, by a Commnist courier, 
unidentified. It seemed entirely reasonable to explore the possibility that 
Miss Hitschmannova might have been the courier in question, or if not, that 
the relationship between them might have been of a nature which would involve 
Communist activity. 

[76] "Q. Mr. Sourwine, did your information with respect to that relate 
to a period before or after lir. Price came out of the Navy? 

"A, Well, Hitschmannova's record went back to a time prior to his getting 
out of the Navy, but it continued to a time subsequent thereto. 

"Q, And the visits that you say were made by her to him, were they after 
he came out of the Navy? 

"NA. Yes, sir. 

"Q, At the time the question wes asked, did you have any information with 


respect to how Miss Hitschmannova was employed? 


22. 
"A, Yes, sir, she was an accredited correspondent to the United Nations 
for a Hiddle Eastern newspaper. 
™Q, Can you tell us appracimately how long the comittee had been intereste 
in a legislative way in Hiss Hitschmamnova prior to the asking of this question 
to Hr. Price? 
=A ‘The committee first heard from liiss Hitschmamova, I believe in 195k, 
possibly even 1953. She had testified before the committee several times. 
"Q, Had she been called before the committee prior to the asking of 
this question of i=. Price? 
"A, Yes, sir. 
Qne or more than one time? 
Hore than once. 
Did she give testimony with respect to her supposed activities as 2 
or did she refuse to answer? 


tA, She denied, sir, that she had been engaged in any such activity. 
* ee HK 
[82] "Q. ould you state, lr. Sourwine, the purpose of recalling hr. 


Price for the open session on January the 5th after he had appeared in the 
executive session in Hew York on December 7th, 1955? 

"A, Uell, the major purpose was to try to get wore information from him 
than he had supplied at the executive session. 

"Q, Have you recently read or re-read the testimony in executive session 
of i. Price? 

{c3] "A. I have recently looked at it, sir. I didn't read it all care~ 
fully, but I did, as one would say, skim through it, but I think I did it 
sufficiently to refresh my recollection in regard to it. 


23. 
"Q, Thank you. Let me, in order to save time, ssk you this direct 
question from your recollection. ‘In the executive session of lr. Price, did you 


question him with regard to his knowledge or information about Matilda Landsman 


about whom you have testified already in this case? 
"A, Yes; I did. 
Q, Did he answer the inquiry concerning Hatilda Landsman? 
"A, No, sir. | 
Did the committee's interest, to your knowledge, in Hiss Hitschmannova 
after Mr. Price's testimony of January 5, 1956? 
"A, Yes, sir. 
"Q, Did you call her back again? 
"A, Yes, sir. 
"Q, And question her? 
"A, Yes, sir. 
"Q, About these activities of allegedly having been a courier, and 
other matters? 3 
"A. Yes, sir. 
(8,3 "Q. Did she testify? 
"A, Yes, sir. 
"Q, Did she give responsive answers to those questions you put? 
"A, Yes, sir. 
"Q, Were those sessions executive or open? 
"A. Executive. 
“THE COURT: Was she ever asked did she know the defendant? 
"THE WITNESS: Yes, sir. 


“THE COURT: Did she admit she did? 

“THE WIINESS: Yes, sir. eee eae 

[85] "GROSS EXANINATICN 

“BY KR. RED: 

"Q, kr. Sourwine, you have testified at considerable length that one of 
the chief interests of the committee with respect to these hearings was with 
the activities of a certain Hatilda Landsman; is that correct? 

"A. Yes, sir. 

"Q. Did the committee have any information whatsoever that the defendant, 
Mr. Price, was acquainted in any way with Matilda Landsman, or had anything to 
do with her? 

"A, Yes, sir; we dic, but we had no direct information with respect to 
the nature of the relationship. Miss Landsman had been active in the Guild. 
lr. Price had been active in the Guild during the same period. It seemed quite 
obvious that they did at least kmow each other, but we had no direct information 
respecting the nature of the relationship or the acquaintanceship, [86] or 


whatever connection they had. 


As a matter of fact, you had no information that they mew each other? 
No direct information; no, sir. 
All you knew was that they were both active in an organization? 
That is correct. 
And that was the Newspaper Guild? 
Yes, sir- * + & & 
[87] "Q. I believe you testified, lx. Sourwine, that at this [88] 
executive session you asked the defendant, lz. Price, questions with regard to 


Hatilda Landsman? Wes that your testimony? 


25- 
I think I was asked if I had asked him if he new her, and I said 


1Q, And that was the only question you asked? 

"A, Yes, sir. My memory is that he declined to answer that question. 

nQ, And that was a series of questions in which you asked him whether he 
knew a number of people oe 

"A, That is correct. 

"Q, (Comtimring) — a dozen or more? 

"A, I don't know whether it went to a dozen. I think he probably included 
at least a half dozen, I would have to look at the record to tell just how 
many. Tt became apparent to me eventually that he did not intend to answer 
questions about any individual, and my memory is that I phrased a question as 
to whether he would refuse to answer questions about any individual, and he 
indicated he would, and I stopped asking that kind of question. 

"Q, Would these people of whom the committee had information that the de- 
fendant knew, or were you just asking questions, running through a list of names? 

"A, These were individuals concerning whom the committee [89] had infor- 
mation that they had some involvement or probable involvement in the Cammnist 
infiltration in the newspaper area. : 

"Q, But you had no information that the defendant was acquainted with then? 

"A, I am not sure that we had no such information in any one of the cases, 
but I don't remember that we did have. We may not have. The questions were 
asked because of their involvement, not because of any direct information that 


connected them with the defendant. 


"Q, Then the name Matilda Iindeman was just one of those names? 


"A, That's correct. 
"Q. Matilda Landsman, I'm sorry. I think I misspoke it. 

"Did you as counsel for the committee prepare the citation for con— 
tempt for Mr. Price, which is the citation passed upon by the Senate which 
occasioned this particular case? 

"A, Iwas responsible for it. I did not physically myself dictate the 
acumenmt; no, sir. I approved its form. 

"Q. You were responsible for it and you went over it? 

"A, That is correct. 

"THE COURT: that exhibit is that? 

“THE DEPUTY CLERK: Number 7. 

"THE COURT: Exhibit 7 for the record, Government Exhibit 7. 

{90} “BY ER. REIN: 


"Q. And you inclnded in that citation the refusal to answer the question, 


which now appears as count four of the indictment, the question: ‘Did you, 
sir, fly 2 considerable mileage in Central America and Latin America?! Isn't 
that correct? 

"A, Yes, sir. 

"Q. Now, itn't it a fact, lr. Sourwine, that subsequent to the witness’ 
refusal to answer that question he did answer about his flight and told you 
about it, and the nature of the flight, and that he took a place to Panama 
City and what he was doing? 

"A, He gave some testimony in that area; yes, sir. 

"THE COURT: Won't the record speak for itself on that? 

"MR. REIN: Well, the record speaks for itself, but I am curious as to why 
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the counsel included this as a count after the question had really been 
answered in substance. 

"THE WITNESS: Is that a question, lir. Rein? 

"THE COURT: thy was it included as a count? 

"THE WITNESS: I included it, sir, because I considered it to be one of 
the questions which had been refused, the answer to which had been refused, and 
I considered it to be one of the instances of the contempt committed. 

[91] “BY MR. REIN: : 

uQ, Tt made no difference to you that the question might have later been 
answered; is that correct, iir. Sourwine? 

NA, Well, let me put it this way, sir, rather than using your words "it 
made no difference." I did not think that the contempt which had been committed 
had been cured by what the witness had said afterwerd. | 

1Q, I would like to call your attention now to what appears as count seven 
in the indictment. The question is: ‘When was it that you made this lengthy 


trip to Latin and Central America?! 


"Are you familiar with that question and the witness' refusal to answer 


that question? 

"A, There is such a question in the citation; yes, sir. 

"Q, Do you recall that after the witness had refused to answer that 
question and after some other colloquy, he indicated a perfect willingness to 
answer all questions with regard to this trip with the exception of naming the 
person who might have been with nin? 

"A, Ihave, I think, a pretty good general memory of the nature of what 
he said along that line. I don't consider it as an indication of a complete 


willingness to answer all questions about that trip, 


"Q. Uas it important for you to know when the trip was [92] made, the 


one to Panama City, the exact date? 

"A. I think it was of some importance, sir, or I wouldn't have asked the 
question. 

"Q. Well, did it occur to you at the time that when the witness was 
answering questions on that trip that you might have asked him again when he 
made the trip? 

"A. I am not sure thas it occurred to me. It probably did At any 
rate, I did not as of that time, as of that subsequent time, ask 

"Q. It wasn't of sufficient importance to you or sufficient 
you to put the question? 

"A. Well, that's a conclusion. I can't tell you why the question wasn't 
put. If in fact it did not occur to me, as you have suggested and as I think 
wes the fact, then I couldn't obviously have passed on the matter of uhether 
it was important to ask it then. 

"Q. I believe you testified on direct that vhen you subpoenaed or had a 
subpoena issued for the defendant, both at the executive hearings in New York 
and later at the public hearings here in VWashington, that that was done on the 
basis after a conversation you had had with Chairman Eastland in which you had 
presented him a list of names and which he approved; is that correct? 

{93] "A. Well, I think what heppened is perfectly clear. I'm not sure 
that your statement of it is clear, 

"Hay I restate just what happened there? 

"Q. Surely. 
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"A, In the first place there was only one subpoena, as I remember it. 
That was for New York. There was a call to return a second time. ‘The subpoena 
was initially approved on the basis of a list of proposed witnesses which I had 
submitted to the Chairman and which he approved. I then caused the subpoenas 
to be prepared and the Senator signed and issued them. ‘The recall was similarly 
approved on the basis of a list which I had offered to the Chairman and which 
he had approved, and after his approval I then caused notice to be sent to the 


counsel for the various witnesses, and I think in one case we did have to 


issue a subpoena, but I am not sure about that, but in lr. Price's case notice 
was conveyed by telephone to lir. Wittenberg, his counsel. 

"Q, And it was your testimony also that you had no particular discussion 
about Mr. Price with the Chairman? 

"A, That's true. 

"Q, But I think you testified that the Chairman mew, as you knew, that 
Mr. Price was a newspaperman because he was on this list? 

[94] "A. Yes, I am sure that the Chairman knew that all of these people 
we were calling were connected in some way with this particular inquiry, vhich 
I said the major objective of which, the major interest at the time was the 
infiltration in the newspaper field. 

"Q, So that all of the people who were called, either in the executive 
session or for the hearings of January 4th, 5th and 6th were newspapermen? 

"A, TI am not sure that that is true. It would be true that they were all 
connected in the newspaper field. We called, for instance, Hiss Landsman, who 
wans't a newspaper woman. She had been working on a newspaper as a secretary 

cmd was then working as a Linotype operator. We called Nathan Aleskovsky, who 
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was, I think, a printer or compositor, that in the generic sense of newspaperman, 
anybody connected with a newspaper, your statement would be true, sir. 

"Q. And if this volume shows that someone was called and was not connected 
with the newspaper field as a writer or a printer, he would have crept in by 
mistake? 

“A, Ho, I am not sure that I am ready to say that, sir. If you have a 
particular person in mind, if you will ask me about it, I will give you ny 
best recollection about the matter. 

"Q. I have tw particular items in mind and I will tell you. [95] There 
is a witness who appears — do you have a copy of what is Imowm as Part 17 
'Strategy & Tactics'? 

A. Hot here. 

"Q. Perhaps it would be unfair to ask you. If you will let him look at 
the testimony appearing at page 1621, and the testimony of Lr. David Fine. 

"A, Well, Mr. David Fine was in the mass commmications field, but he war 
not a newspaperman. 

"Q, Or connected with a newspaper in any way? 

"A. As far as I know he was not connected with a newspaper; no, sir. 

"Q, Wow let me turn to page 1787, to the testimony of Mr. Benjamin Fine. 

"A, Do you wish me to turn to that page? 


"Q. Yes. 


"A. Very good, I heve it. 
"Q, Now, lr. Benjartin Fine, what is his occupation shown by the testimony? 


"A. The Education Editor of the New York Times. 
"Q, Now, I would like to turn your attention to page 1792. I would like 
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to point to the fact that the Chairman, and I believe the Chairman was Senator 


Eestland, told Mr. Fine that he was not called because of his employment. 


[96] "THE COURT: About where on the page are you? 

"RR, REIN: About the middle of the page. There is a portion which says: 
‘A Voice. We are waiting for a new witness.' Then the Chairman said: ‘You 
will have to get back.' Then, ‘The chairman and the committee do not blame 
vou in the least. You were interested in Dr. Mendenhall, and you were not 
called because of your employment. Now, do you know thether Dr. Hendenhall is 
a professor in a college in the State of Ohio at this time?! 

"THE WITNESS: Yes, sir; that appears in the transcript. 

"BY HR. REIN: 

"Q, Now, I believe you testified that you had no information placing 
Mr. Price in the Commnist Party; is that correct? 

"A, Itm not sure waether I testified to that fact, but that was the faci. 

"Q, Now, the information that you had with Harcella Hitschmannove and he: 
acquaintance or relationship with kr. Price, that information did not have — 
you did not have information that that had anything to do with Commmnist Party 
activities; is that correct? 

"A, We had no direct allegations that the relationship concerned Commnisi 
Party activity; that is correct. 

"Q, Now, isn't it a fact, Mr. Sourwine, that all the [97] informaticr. 
that the committee had with regard to Marcella Hitschmannova related to a period 
when she wes working for the British in Egypt during the war in the counterpart 
of the Office of Strategic Services, and that was all the testimony, all the 
information that the committee had? 


“A. Well, you are confusing information and testimony. 

"Q, Wasn't that all the information that the committee had? 

"A, No, sir; it was not. We had pretty complete information about Miss 
Hitschmamova's activities from that time up to and including her accreditation 
to the United Nations as a correspondent, and we also had some allegations 
respecting her activities after she had become a correspondent at the United 
Nations. 


*Q. Now, iiss Hitschmannova wes called in executive session when she 


testified? 
"A. This is correct, 
4nd she denied she had ever been a Cammnist courier? 

"A. Yes, sir. 

"Q. And didn't the Chairman of the committee, vho was presiding at that 
time, indicate and state to liiss Hitschmannova that he wes completely satisfie¢ 
with her testimony and that he believed it? 

{98] "A. I am umeble to answer that question, sir. The record would 
speak. I don't have an independent memory of this. 

% & & & 

{101] "BY mR. RED: 

"Q. i. Sourwine — 

‘A, Yes, sir. 

[102] "Q. (Contimzing) — did the subcommittee ever take a vote to hold 
these hearings which were held on Jamary 4th, 5th and 6th of 1956, and which 

are published in this volume, Part 17 of ‘Strategy and Tactics of World Commmnism? 

"A. Not to my imowledge. 

"Q,. Has the committee, to your knowledge, ever taken a vote to authorize 
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any investigations since this rule was adopted on February 7th, 1955? 

"A, I don's recall one, sir. 

"Q, I would like to read to you from your testimony in the previous 
trial in this case, thich was 1216-56, and reading from page 225 of the trans- 
cript in which you testified as follows = m 

{103] "lR. REIN: (Reading) ‘Well, as I said before, in the first place 
the committee has complied with the rule, the staff has complied with the rule 
by seeing that notice is given and by giving notice to all the members of the 
committee before anything is undertaken. The committee has not, since the rule 
was passed, made any attempt to do what you would refer to technically as 
authorizing a new investigation in the sense that lir, Rand is using the tern. 


The committee has, on the contrary, passed resolutions specifically stating 


that when the committee [104] sits and whenever the committee sits, it sits 
with its full power and in the exercise of its full jurisdiction and that 
nothing that any member says or right say to the contrary is to have any eifect. 

"BY MR. REIN: 

"Q. Now, do you recall that testimony, Mr. Sourwine? 

"A, I recall that I did testify. I have no doubt that is what I said. 

"Q, And would you, if you were asked the question, would you give the 
same testimony? 

"A, I think substantially so. I believe I would add what I know I said 
earlier there, that the genesis of this rule was the fear on the part of at 
least one member of the committee, who had belonged to a cormittee where such 
a fear had been justified, that something might be done in the way of holding a 
major hearing out of town without notice to all of the members of the committee. 


34. 

This was what he was trying to protect against, and we did protect against that 
by being very careful that everybody was notified. The committee, you see, 
before this rule was adopted, had been in operation for several years and had 
undertaken a mumber of major lines of inquiry. They pretty well covered the 
field and we just contimed those lines of inquiry, which were not new after 
the rule had gone into effect. 

* © & & & 

[105] "“R. REIN: Defendant's Exhibit No. 3 is 'Rules of Procedure and 
Information for titnesses of the Subcommittee to Investigate the Administration 
of the Internal Security Act and other Internal Security Laws of the Committee 
on the Judiciary of the United States Senate,' and it was printed, I believe, 
in — well, I can't find the date, but perhaps I can ask ir. Sourwine to tell 
me what the date of this dccument is. 

"THE WETNESS: Let me see it. I might be able to ascertain. This is a 
document ubich is brought u> to date once in awhile when there have been enough 


changes to make it [106] worthwhile. I can't give you the precise date. 


This was the first one, I believe, that we did this with, and that would have 
been in the spring of 1962, if I'm correct that this is the first one. This 
is as close as I can give you the exact date. 

"ER. REIN: ‘ell, I would like to offer it in evidence at this time. 

"THE CCURT: Is there any objection? 

"UR. HITZ: I haven't seen it. 

(Defendant's Exhibit No. 3 was handed to goverment counsel.) 

"No objecticn, Your Honor. 

"THE COURT: It will be admitted. 

(Defendant's Exhibit No. 3, previously 


marked for identification, was received in 
evidence. ) 
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"BY MR. REIN: 

"Q, I would like to call your attention now, lr. one and I will 
read a brief passage from this pamphlet appearing at page 15, and it contains a 
quotation —- first, let me ask you: Did you prepere this pamphlet for the 
committee, Mr. Sourwine? | 

"A, Again, I did not myself physically prepare it, but I) [107] was 
responsible for it, and I saw it in its final form before it went to the printer. 

"Q, And it met with your approval? | 

"A. Yes, sir. 

"Q. You were the responsible member of the staff who put this out? 


"A. Yes, sir..... 


x Xx & KF 
"MR, REIN: This pamphlet quotes Senator Keating as having said on that 


occasion, and I would like to read it to [108] you and then I will ask you 
a question, Mr. Sourwine. 
™R, HITZ: Does it give the occasion on which he said this? 
"UR. REIN: Yes, it says 'presiding over a hearing on May 15th, 1959, on 
the subject: "Funds for Commnist Causes."! 
henever this committee sits, it sits with its full power and 
authority. It is questionable whether the committee could, by its 
own act, limit, circumscribe or water-down the authority wee 
to it by the Senate and the full Committee on the Judiciary. ‘The 
resolution under which we act is not limited to authorising a study 
and investigation; it directs that "a complete and contimzing study 
and investigation" be made. Even if we could, by our ow act, 


limit our authority, it would see clear that we cannot, by our own 


act, limit our duty and responsibility under this resolution. 

{th even more foree it may be said that no employee of the 
committee, from the chief counsel down, may, by any statement he 
makes, limit or impair the authority or the duty of the subcommittee. 

'Therefore, while we may call a particular hearing with a parti- 
cular objective in mind, we mst not be unmindful, even during the 
course of that hearing, of our full duty and the full scope of our 
responsibility [109] and if, during the course of that hearing, 
an opportunity presents itself to secure information of value to 
the committee in the attainment of its contimzing objectives, it is 
not only the right but the duty of the committee to seize the oppor- 
tunity and pursue the subject and, if possible, secure the information. 

tHearings of this subcommittee, when printed, are often classified 
under one or another caption or heading. This is simply an editorial 
matter, for convenience of reference, and continuity of major subjects 
within the committee's jurisdiction. Such an editorial reference has 
nothing to do with the committee's authority or jurisdiction. In 
this connection it has come to my attention that members of the sub- 
committee staff have sometimes been asked, in advance of the hearing, 
to give the official reporter or some other person, a caption or label 
for the transcript of the hearing record. ‘here an employee of the 
committee, or even a member of the committee, has attempted to 


satisfy such a request, the use of such a caption or label is again 
editorial, and a matter of convenience, and has no bearing on the 


committee's authority or jurisdiction. 


'These facts sometimes are overlooked by witnesses before the 
committee and their counsel; and I therefore [110] call then 
specifically to the attention of the witnesses today. 7 

*In making a decision with respect to whether he wishes to 
challenge the committee's jurisdiction, in connection with any 
particular question, a witness should consider the full authority 
and jurisdiction of the committee, as conferred by our basic reso— 
lution, and not any abbreviated statement of that authority or 
jurisdiction, or any off-the-cuff editorial description of the 
main or major subject matter of a particular hearing. The: witness, 
or witnesses, at this hearing, and other witnesses who may be called, 
should also bear in mind that the issue of pertinency Goceinct to the 
form of the questicn, or even to the answer, but to the information 
sought by the questica. If a question is reasonably calculated to 
produce information material to any subject within the Committ Seats 
overall field of responsibility and jurisdiction, it is pertinent 
even though the answer may not produce such informstion. : 


‘iitnesses have, on occasion, taken positions incicating their 


feeling that, when there has been some announcement respecting 

the major subject of a particular hearing or respecting the general 
area expected to be covered by the testimony at a particular hearing, 
the committee [111] is bound not to touch upon any other subject, and 
not to go outside the general area so mentioned. This position is 
quite incorrect. Witnesses also have, on occasion, indicated the 

view that, where the committee has called more than one witness at 
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a particular hearing, it mst question all of the witnesses on the 
same subject or subjects, or with respect to the same general area 
of information. This view also is quite incorrect. If the committee 
wants to call two or more witnesses, at a single hearing, to testify 
on entirely different matters, or partly upon the same subject and 
partly upon different subjects, this is a matter to be determined 
entirely by the converience of the committee. The important thing 
to remember is that the committee may question any witness before 
it at any time upon any subject germane to any area of its respon- 
sibility and jurisdiction.' 
"Now, I ask you, iz. Sourwine, did you participate in preparing that 
statement for Senator Keating, if you recall, or did you help hin with it? 
“THE WITNESS: I don't recall helping him with it, sir. Senator Keating 
is a very fine lawyer. I +hink I did see the statement before it was read at 
the hearing. 
"DY UR. HITZ: 
"Q. Would you say that that statement is an accurate statement of the 


policy and practice of the committee since [112] you have been connected 


with it? 

"A. Well, I agree with it completely; yes, sir. I think it is a correct 
and accurate statement. 

"Q. Of how the committee has proceeded? 

"A. Yes, sir. It is not primarily a matter of how they proceeded; it is 
a@ question of what the committee's authority is. 

#Q. And that you yourself on occasion at committee hearings often expressed 
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the position consistent with vhat Senator Keating says here, ‘that the committee 
necessarily always sits with its full powers? 

"A, Oh, yes; I am earees Dee a, 

[123] "Q. I would like to direct your attention now, lr. Sourtwine, to 
the question in the indictment which appears as count two: ‘Have you ever 
attended Commnist meetings?! 

"Yould you say, Mr. Sourwine, that it is quite possible that that question 
might have different meanings to different people? 

"A, Yes; I can see that it might. 

"Q. It might refer possibly to Commnist Party meetings or to Commmist 
meetings that were public or open? 

"A, Yes. I imagine when lr. Price was considering that question he was 
wondering whether it applied to meetings of the Commnist fraction in the 
Guild. There would have been a number of things that would rare to be taken 
into consideration. | 

"Q, Mr. Sourwine, do you know the time of the day at which Hr. Price 
appeared? 

"A, Iean't tell you that, sir. It might be possible to figure it 
approximately from looking back at the record. | 

"Q. Well, just to cut it short — 

[204] "A. TI have no independent —- | 

"Q, (Contimring) -- to tell you at the last hearing you testified, after 


checking the record, that you think you started to testify about 2:30 in the 


afternoon? 
"A, I am perfectly willing to stand by that. I am sure I testified as 
accurately as I could. 
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"C. And if I tell you that you so testified, you would now repeat it 
again — 

"A. Well, I wouldn't question your statement that I did. 

"RR. HITZ: Excuse me, I think you meant to say at the last trial. You 
said last hearing. 

"IR. REIN: (Ch, I am sorry. I meant at the last trial. 

"THE WETNESS: I so understood the question. 


"MR. REDE: In that connection, Your Honor, I would like to bring to your 


attention — 

“THS UITNESS: I do remember it now. I did so testify; yes, sir. 

"THE COURT: AY right. 

"BY ER. REN: 

"Q. fnd you would say that that wes accurate? 

“A. Yes, as accurate as you could be. I think I testified approximately 
at 2:30; yes, sir. 

[335] "IR. REE: I have asked Ur. Hitz to stipulate with me the context 
of what appears at page 204 to 205 of the transcript of the previous case, 
which briefly states that = 

"HR. HITZ: Can you refer me to the Joint Appendix. 

"WR. RED: Iam sorry. It is 111 to 112 — in which we asked the Court 
there to take judicial notice of the Congressional Record of January Sth, 1956, 
which appears at 102 Congressional Record 60, which notes that the Senate was 
in recess at 2:42 p.m. and then reassembled at 3:11 p-m., and continued in 
session until it adjourned at 5:46 p.m. 

"THE COURT: I take it that Mr. Hitz will stipulate that a portion of these 


hearings was held during the time that the Senate was in session. 

"MR, HITZ: I do. 

"MR. REIN: And no request was made by the conmittee for Sears to sit. 

"THE COURT: Well, no special notice. As I recall from a previous case 
there is some resolution or other that gives the committee authority to sit at 
any time when it is in session, not a special one but a mort one. 

"What is that, Mr. Hitz? 

"NMR. HITZ: It is Section 134(c), which says that no committee — 

[116] "THE COURT: lait a mimte, Section 134(c) of what? 

"MR. HITZ: Of the Reorganization Act of 1946, which states that no 
standing committee — that no committee may —— ; 

"Have you got a copy of it? 

"UR. REIN: I think I do. 


"THE COURT: In any event, there was no special permission granted in this 
particular case for this particular hearing. ; 
"MR. HITZ: That is correct, and the prohibition against sitting while in 


session refers to committees and does not refer to subcommittees as noted in 
13h(c). 

"THE COURT: Yes, all right. 

"MR. REIN: I am not arguing what the prohibition is; I am just asking for 
a stipulation of fact that no request was made. 

"MR. HITZ: We agree to that. 

"THE COURT: They agree to that. 

(127] “BY MR. REIN: RO de ea 

Q. Mr. Sourwine, I would like to direct your attention now to the 
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transeript of your testimony in the previous case, and I would like to just read 
to you one question and answer from page 45 of that transcript. When I say the 
previous case, I mean the previous trail of Hr. Price. 

“Por Er. Hite! information it appears at page 54 of the Joint Appendix. 

"A. Did you want me to have this in front of me, sir? 

"Q, I will just read you the question and answer. It is very brief. 

TA. Very vel. 

"Q. Question by Er. Hitz: ‘Is there anything else that the committee had 
in mind, to your knowledge, concerning Hr. Price?! And the transcript shows 
that you responded: ‘If I can qualify the answer a little bit, lir. Hitz, the 
committee had several things in mind with regard to lr. Price. The committee 
was seeking information in several allied fields, all having to do with the 
activities of the Cammmist Party and its strategy and tactics." 

"Do you recall that testimony, Kr. Sourwine? 

[118] “A. I don't immediately recall it, but I am sure that you are 
reading accurately from the record. 

"Q, Would your testimony be the same? 

"A, That testimony would have been correct; yes, sir. 

"Q, Yes. I would like now to direct your attention, and I want to read 
now from two brief passages from the Joint “Appendix in the case of Shelton 
versus United States of ‘merica, and it appears in Number 17,904, in the United 
States Court of Appeals for the District of Columbia Circuit. 

se cabs nO A Nee te pn I would like to read 
to you the following questions and answers, lir. Sourwine. The questioner at 


the time, I believe, was li. Rauh, [119] counsel for Mr. Shelton. 


"THE COURT: And who was the answerer? 

"NR, REIN: lr. Sourwine. (Reading) 

"Question: Can there be more than one question under inquiry at a hearing? 

"Answer: Oh, certainly. 

"Question: How many can there be? 

"Answer: There is no limit. 

"Question: How many were there at this time?" 

"then I say at this time, I think I can interpolate, with lir, Hitz' 
permission that that referred to the hearing at which hr. Shelton appeared, 


which is the same sexies of hearings — January 4th, 5th and 6th — at which 


Mr. Price appeared, and rour answer was: "I would say there were a number of 


questions, sir. I do not know the precise mumber here." 

"Do you recall giving that testimony? 

“HE UIINESS: I recall generally having testified; yes, sir, on that 
subject at that time. I think that's the exact words. ; 

"BY MR. REIN: 

"Q, And is that testimony correct? 

"A, Yes, sir. 

"Q. Would you give the same answers here? 

[120] "A. Oh, yes, sir. 

"Q, I would like to turn now to page 116 of that same Joint Appendix, and 
again questions put by lir. Rauh to you and your answers, and they read as 
follows from page 116: 

"Question: Did you ever say that the question under inquiry at the 
January 6th hearing was the Scope and Extent and Activities of the Commnist 
Conspiracy Against The United States? 


"Answer: I believe I did, yes, sir. 
"Question: And is that still your testimony" 
"Answer: Hy opinion is, sir, that that was certainly the question under 

"Do you recall that testimony? 

"A, Yes; I do. 

rQ, And is that testimony correct and accurate? 

"A, Yes, sir. 

<Q. Kow, do you recall that at the hearing at which lr. Price appeared 
at the public session that you asked Hr. Price a question as to whether or not 
he, in 1951, had signed a statement in defense of the Commnist Party which 
thereafter appeared in the Daily Worker of March 5th, 1941? Do you recall 
that question? 

"A, I did ask a question about that; yes, sir. 

[221] "Q. that was the basis for that question, lir. Price? 
have any information? 

"A, Ky name is not Price. 

"Q, I am sorry, ii. Sourwine. 

“f§. The committee did have information that a \WJilliam Price had signed 
such a statement and the purpose of the question was to ascertain if it was 
this Wilitem Price. 

"Q, And do you recall that when you were questioned at the last trial 


that it appeared that’ the inZormation that the committee had was that a Mr, 


Price, who lived in Scottdale, Pennsylvania, had signed the statement? 
"A, No, I don't recall this. I think someone asked me about Scottman, 
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Pennsylvania, but there was mention of the fact that the 14204am Price who 
signed this statement had signed it as from some toim in Pennsylvania; that's 
correct. 

"Q. And that was the Committee's information" 

‘A, No, this was shown to me, as I remember it, during the hearing. 

"Q, What was shown you, the Daily Worker of larch Sth, 1941 — isn't 
that correct? 3 

“A. Yes; that's right. 

"Q, And that showed that the IHlliam Price had lived in some town in 
Philadelphia? : 


[122] "A. It showed that the signature, the name, indicated that he 


was from some town in Pennsylvania; that's right. 

"Q, Did you have any information that the \Hlliam Price, sho is the 
defendant here, had ever lived in any town in Pennsylvania? 

"A. No, sir. 

"Q, Did you ask him at the hearing? 

"A, No, sir. 

"Q, Now, was the committee's information that on this trip which Mr. 
Price took to Latin America, Latin or Central America, that he was accompanied 
by Marcella Hitschmamova? 3 

"A, No, sir. 

"Q, Well, what was the comttee's information on that score that somehow 
tied this trip in tdith something to do with Communism? 

"A, The committee had received a report from a source, which I believed 
to be reliable, that lir. Price had been accompanied on this trip, or on a 
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substantial portion of this trip by a courier for the Commmist Party. The 
courier was not identified as to person or even as to sex. 

"Q, What form did the committee receive this information? 

"THE WEINESS: If the Court please, we have arrived at an area where I am 
on the horns of a dilemma. Ly specific [123] instructions from ny Chairman 
are not disclose the sources of the committee's information. 

"THE COURT: May I ask you this: tas it from a source that you had found 
in the past to be reasonably reliable? 

"THE WITNESS: Yes, sir. 

"THE COURT: Well, with that we will stop. 

“UR. REIN: I am sorry, I didn't hear, Your Hmor. 

"THe COURT: I said with that we will stop. He will not have to disclose 
the name of the informant. 

"R. REIN: I didn't ask for the name of the informant. 

“THE COURT: He thongkt it was indicated and if you did not, then all right. 

SR. RED: I said in what form; was it oral, written; wes it a memorandum? 
I didn't ask for anybody's name. 

"tHe COURT: I think you can answer that, if you remember, lir. Saurwine. 

"THE WETNESS: Your Honor, I 111 do so if the Court instructs that I do, 
but I would respectfully suggest that this does come within the area I have been 


instructed by my Chairman not to discuss; that is, the sources of the committee's 


information, or the channels by which i comes to the committee, or the third 
thing I am told not to discuss is the contents of the committee's files. 

[124] "THE COURT: Of course we respect any instructions received from 
the Chairman. It is a question of interpreting it. 


"THE WITNESS: Yes, sir, I realize that — 

"THE COURT: It wouldn't seem to me that stating whether this came to you 
in writing or orally, if it stops there, would violate your instructions. 

"How do you feel about that? 

"THE WEINESS: Well, I don't mean to place myself at odds vith the Court 
in any way. I think as soon as we get into the area of how I received it, the 
form in which I received it, we are in the area of the chamels through which 
it came to the committee. However, if the Court instructs me to answer that 
question, I can answer it. 

"THE COURT: I wish you would answer it that far anyway. 

"THE WITNESS: Very good, sir. It came to me orally. 

"BY MR. REIN: 

"Q, Was it possible for you, lir. Sourwine, to ask this source of infor- 
mation what the name of this Commmnist courier was? . 

UNR, HITZ: I object to that. It is irrelevant and inmterial to this 
legislative inquiry. 

[125] “THE COURT: I take it that they didn't know from what was going 
on in the past. 

MTHE WETNESS: If I am going to answer that question at all, I better 
state the facts. 

tam I permitted to answer? 


THE COURT: Yes, you may answer. 


NTHE WITNESS: Of course, it would have been possible. I did not do so. 


"BY MR. REIN: 
"Q, Then you had no interest in the matter, then? 
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"A, That is not the case. I had learned, sir, and you called for the 
reason why I didn't ask it. I have learned when I receive information from 
this source to accept the information that is given and not to attempt to go 
further. 

"Q, Well, your information was that a Commnist courier, unnamed, 
accompanied Mr. Price? 

"A, Yes, sir. 


Q, And you made no effort to find out the name or identify this Com 


mumist courier, even thouga it would have been quite easy for you to do so; 
is that correct? 
"A, I didn't say'it would have been easy for me to do so. 
"Q. Or quite possible? 
"_™, In my judgment it would have been impossible for me [126] to do se. 
I would have asked, but in my judgment I would have received no additional 
information beyond what was vouchsafed. I did make an effort to do so by 
opening up the question with Hr. Price. 
"Q. Did you suspect that the person who had accompanied Mr. Price was 
Marcella Hitschmamova? 
"A, Suspect is a strong word. I considered it was a definite possibility. 
You did? 
Yes, sir. 
I think you have testified that Marcella H4itschmamnova appeared be~ 
Committee on executive session on at least three separate occasions? 
That is correct. 
And on July Ujth, 1955 and July 15th, 1955? 
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"A, Yes, sir. 
"Q. And on those two occasions, if I may refresh your recollection — 
"THE COURT: There was also a time in '58, wasn't there? _ 
“THE WITNESS: Yes, sir. 
"MR. REIN: I will just break them down. 
"THE COURT: Yes, all right. 
{127] “BY MR. REIN: 
"Q. On the occasions of 1955, you were not the interrogator? 
"A, No, sir. 

And the interrogator was whom, if you recall? 
"A, I think it was Mir. Richard Arens. 


"Q. She appeared again on August 12th, 1958, at which time you were the 


interrogator? 

"A, Yes, sir. 

"Q. Now, did either you or Mr. Arens ever ask Miss Hitechmamova whether 
she had accompanied Mr. Price on a trip to Latin America? 

"A. No, sir. 

"Q. Your answer is, "No, sir"? 

"A. That is correct. 

"Q. Although she was available and was answering all questions at the 


"A, She was available and was answering my questions in 1958. 

"Q, She answered all of Mr. Arens' questions? 

"A, I think so. I haven't checked the transcript on that point, but I 
think so. I have no reason to believe this information was available to Mr. 


Arens at the time he questioned Miss [125] Hitschmannova. 

=Q, When did the information become available to the committee? 

"A, It became available around the middle of August in 1955. 

™Q. And when was the trip supposed to have taken place, according to 
the information? 

"A, Idon't have that information, sir. If I had it at one time, I don't 
now recall it. The date of the trip is not in ny mind. 

™Q, I see, and you don't recall whether or not your information dis- 
closed the date for the trip? 

"i. Ido not now remember; no, sir. If I continue, I am going beyond 
your question. I do not now remember. 

™R, REIN: If Your Honor please, at this time I do think it is necessary 
to offer in evidence the executive sessions which have been furnished me from 
Miss Hitschmannova, but I would like to read into the record — perhaps it 
would serve my purpose — all questions asked Miss Hitschmannova on both 
occasions with respect to the defendant, and I would like to read those into 
the record now. 


"THe COURT: Is there any objection? 


: No objection, and if he doesn't offer them [129] in evidence, 


You want to offer the executive sessions in evidence? 
Yes; I will offer all three of then. 
I have no objection. 
"THE COURT: Then let's mark them as A, B, C, whatever the next one is, 


for the government. 


\ ji. 
"MR. HITZ: It will be 14-A, B and C, for the government, please. 
"THE COURT: And mark them in chronological order. 
"WR. REIN: And I would like to bring to the Court's attention — 
MR. HITZ: Excuse me, Mr. Rein. I wonder if you would be good enough to 
pass them to the ae eae as ence eee ow rsch exhibit by 


number. 
"MR. REIN: 4,-A is July Ujth; 14-B is July 15th; li-C is August 126h, 


1958. 
"THE COURT: The first two are '55, aren't they, A and B? 
"MR. REIN: Yes, sir. 
(Testimony of Narcella Hitschmannove 
at Hearings in Executive Sessions on July 


14, 1955, July 15, 1955 and August 12, 
1958 were marked Government's Exhibits 


U-A, 4-B & 4-C, ene for 
identification. ) 
* % & & & 

[130] "MR. REIN: Reading from page 58 of Government a No. 14-3, 
the Executive Session Hearing on July 15, 1955, in [132] which the witness was 
Marcella Hitschmannova: 

"Mr. Arens. Do you know William Addison Price? 

"Miss Hitschmannova. Of course I know Mr. Price, 

‘Mr. Arens. And who is he? 

"Miss Hitschmannova. He was a correspondent at the United Nations in 
1947 and 1948, and from that time dates our friendship. 

"ir. Arens. And where is he employed at the present time? 

“Miss Hitschmannova. By the New York Daily News." 

"Turning now to Government's Exhibit No. 14-C — I would like to supplement 


that by saying those are all the questions relating to Mr. Price. 

“THE COURT: That is ali in either A or 5? 

"ER, REIN: Yes, there is nothing in A. 

"THE COURT: Al) right. 

"GR. REIN: Turning to 14-C, which is Miss Hitschmannova's testimony on 
fugust 12th, 1958, at which time Miss Hitschmannova was interrogated by Mr. 
Sourwine, I would like to read the following questions and answers from page 
15, and just comment that in this transcript Miss Hitschmannova or Mrs. 


Hitschmamnova appears as rs. Hitschman, but I am sure she is the same person. 
"Reading from page 45: 
{132} “tir. Sourwine. Do you know Hr, William Addison Price? 


"lirs. Hitschman. Yes, sir. 

"ir, Sourmine. What is your comnection with Hr. Price? 

"hrs. Hitschmen. He was a United Nations correspondent 10 years ago. 

is how I met hin. 

™r, Sourwine. Do you have any present association with Mr. Price? 

"irs. Hitschman. Maybe I see him once a year or once every six months. 

"ir, Sourwine. Wo office? 

"Mrs. Hiteschman. No. I don't know. I don't take notes about it. 

"Now the last question and answer doesn't make any sense, but I read it 
just to be complete. 

THE COURT: All right. 

“BY ER. REIN: 


"Q, Mr. Sourwine, did the committee have in its possession any newspaper 
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clippings with respect to lr. Price's trip in Central and Latin America about 
which he was questioned? 

"A, I am honestly unable to say on that point without checking the files, 
and I respectfully submit this comes to the area of ny instructions with 
regard to what is in the committee file. 

(133] "THE COURT: Why don't you show him what you have there and ask 
him if he recalls ever having seen then. 

"BY MR. REIN: 

"Q, Isn't it a fact, Mr. Sourwine, that this trip of Mr. Price in Centra; 
America was written up and was a matter of considerable publicity in the 


Newark Sunday News in March 1948? 


"A, I don't know that to be a fact. I don't challenge it. 


"THE COURT: Why don't you mark those. 
TH11 you mark this as Defendant's 4. 
Did you give a date in March for that? 
March ljth, 1948. 
Thank you. 
(Newspaper Clipping from Newark Sunday 
News, Narch 4, 1948, was marked Defendant - 
Exhibit No. 4, for identification. ) 
"BY MR. REIN: . 
"Q, I ask you whether you ever recall seeing a clipping of this nature, 
or something resembling that? 
uA. I don't recall seeing the clipping of this nature or examining this. 
I see from this clipping that you are quite right, he had quite a play in the 
Newark Sunday News of Sunday Mareh 14, 1948. 


She 
"Q, I wonder if you would read the article and see if it [134] refreshes 
your recollection as to the information the committee had with regard to this 
trip. 
"A, The article says: 

"tSeeks Essex flyers. CAA alerted for Montclair man and girl wmre- 
ported on hop from Nicaragua. An international search for Hontclair couple, 
unreported for ten days in a small plane in Central America, was begun yes— 
terday by the Civil Aeronautics Administration. The two are Miss Terry 
Helcher, twenty-five, daughter of Mr. and lirs. Frederic! — with a 'c' and no 
1k! — 'Helcher of 226 Grove Street, and tHlliam Price, son of Mr. and Mrs. 
Frank V. Price of 57 Tloyd Road. Price, a New York newspaper reporter on 
leave of absence for the last month, went to Central America to do a free-lance 
illustrated story on the use of small planes. then his photographer left hin. 
he got in touch with Hiss Melcher, amateur photographer, and asked her to 
join him in Guatemilea with her camera. Daniel Melcher, her brother, said Miss 
Melcher joined Price two weeks ago. They flew south in Price's Stinson' — 
something I can't read =e ‘plane. From Bluefields, Nicaragua, they advised 
Melcher that they were heading homeward. That was ten days ago and no word 
has been received since. 

{135} “Subhead: ‘Father Not Worried! — ‘The girl's father, who is 


co-editor of Publishers teekly, said last night that he wesn't worried about 


his daughter's safety. Daniel said he wouldn't worry unless his sister failed 
to return by tomorrow when she is due back at her job with a public relations 
firm. He said he will appeal to the CAA to reassure his mother.’ 

*Q. lr. Sourwine, I've just asked you to read that to see if it re- 
freshes your recollection. 
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"A, It definitely refreshes my recollection, I had not seen this before, 
and I had not seen before, to the best of my recollection, a clipping which 
named Miss Melcher as having accompanied Mr. Price on all or part of his trip. 

"Q. Nor did any of your information refer to this at all? 

"A, No, sir. | 

"NR. REIN: Well I ask that that information be produced. 

"THE COURT: that information? 

"MR, REIN: That he said he relied upon that -— 

"THE COURT: The information he does not have be produced? 

"MR. REIN: No, the information that he said that he had that Hr. Price 


was accompanied by a Commmist courier. 
{136] THE COURT: This oral statement now. No, I won't require it. 


"Do you contend this is the thing he was being questioned about? 

"R. REIN: Yes. 

"THE COURT: Well, if they have been spread all over the newspaper, why 
does he feel so strongly about answering? | 

"R. REIN: I don't know why the committee thinks it has something to 
do with the Commmist courier. 

"THE COURT: I wouldn't think it would relate to the same instance at all. 
It doesn't make sense. 

"MR. REIN: It is the same incident that he testified about. It's the 
only incident in which he flew to Latin and Central America. — 

"THE COURT: Uhere does that appear? 

"WR, REIN: It appears in his testimony. 

MTHE COURT: Where? Well, if this was all over the newspapers and he was 
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asked — what is it, Question No. 6 — why in the world would he have any 
objection to answering it? 

"NR. REIN: I can't answer why in the world he would have objection to 
answering questions put to him by the committee. My point is that this com 
mittee really had no information, and I challenge that they had any informa- 
tion other than what appears [137] in these clippings, and they have no basis, 
and I don't think that there is any basis and I challenge that the committee 


had information that Mr. Price ever took a trip anywhere with a Cammmnist 


courier, and I think that I an entitled to cross-examine on that subject, or 
that all of i. Sourwine's testimony on the subject should be stricken. 

"THE COURT: He said that he had information orally from an informer, 
whom he had in the past found to be reliable. Now I think that is a question 
then of credibility for the Court as to whether he had such information, or 
whether he didn't, and I am not certainly going to order the secret files of 
the Senate Committee produced in court. 

"ER. REIN: I don't think that is the question. I think once Mr. Sourwine 
has testified with respect to such information, as to whether you would cut 
off cross-examination. low I think the alternative is if the information 
cannot be produced, I think the alternative is to strike his testimony. 

"THE COURT: I am not going to strike his testimony, and I am not going 
to cut off cross—examination, but there may be some questions I won't permit 
answered, or require that be answered, but go ahead with your next question, 

"WR, REIN: Well, I would say on this particular aspect, in view of the 
fact I cannot cross-examine #2. Sourwine [138] further about the source of 
his information, I camot further Cecoenaranine on this subject. 
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"THE COURT: All right. Do you have any other questions? You have some 
other questions? 

‘MR. REIN: I have one or tim questions and it will be a moment's time. 

"BY MR. REIN: 

"Q. I believe you testified on direct, Mr. Sourwine, that the reason why 
you called Mr. Price back in public session, after the executive session, is 
I think you said you wanted more information or — 

"A, I said that I hoped we might get more information from him; yes, sir. 

"Q. Do you recall that you testified at the earlier trial in this pro- 


ceeding that the predominant factor — I think are the words you used — for 


calling him in public session was because you felt that he had answered ‘no! 
to whether or not he had taken this Latin American trip and that conflicted 
with the information you had. : 

"Do you recall that testimony? 

"A, No; I don't challenge your statement that I did so testify. I don't 
inmediately recall precisely what testimony a : 

"Q, Perhaps let me read it to you then, and I would like [139] to turn 
to page 158 of the transcript of the previous trial, and that oo at 
page 89 of the Joint Appendix. | 

"MR, HITZ: Thank you. 

"BY MR. REIN: 

"Q, And questions by Mr. Rand and your answers as follows: 

"tQuestion: Mr. Sourwine, what factor among all these factors which led 
you to become convinced that Mr. Price had information which might be of value 
to the subcommittee, what factor or factors were the dominant ones which led to 


your becoming convinced?! 
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Exeuse me, I don't have that. It is on 89 of the J.A.? 
I am sorry, it is m 9. 

"MR. HITZ: I have it, thank you. 

"TR. REIN: (Reading) 

KAnswer: I think the dominant factor in my conviction — and it is hard 
to be precise about this, because again it is not an objective thing, it is 
not an adding machine — I think the dominant factor was my reliance on the 
information which had come to the committee which was at variance with some 
of the answers that ve had received from Er. Price. 

"Question: Are you saying, then — let me see if [1,0] I understand, 
Er. Sourwine — that some information the committee had was at variance with 
some of the answers that Er. Price had given you? 

"Answer: Yes. 

"Question: And that was the dominant factor which led you to believe the: 
he had information of value to the committee? 

“Answer: I am saying, in substance, that hearing him, asicing him the 


questions, knowing the information available to the committee and to me, I 


didn't believe him. And I had hopes that he would, if we called him back and 
went at it right, would come clean and give the committee the information 
that we wanted.’ 

‘Do you recall that? 

“THE ULTNESS: Yes, sir, and I don't see anything there that conflicts 
with what I just said here. 

BY PR. REW: 

"Q, I didn’t suggest that, Mr. Sourwine. 


"A, I am sorry. 
"Q, I didn't suggest there was any conflict at all. 

"And do you recall specifically what that item was which you felt 
that Mr. Price had testified that was at variance with the information in 
the possession of the committee? 

{141] A. I never testified there was any one item, sir. 

"Q. Vhat items were they? 

nA, a piromientietreciarces I think the best example is the one you 
mentioned a moment ago when lir. Price said no to the question of whether he 
had made the Latin American—Central American trip, but involved also in the 
decision — 

"Q, Were there any other variances? 


"A, Involved also in the decision to call him back was his failure to — 


"Q, (Interposing) I am asking now, Hr. Sourwine, about variances. 

"Tlere there any other variances between the testimony Hr. Price 
gave and the information in the possession of the Committee? 

"A, Well, if you are excluding all instances in which he didn't se 
sively answer the question or furnish information, I can't right now recall 
another variance. 

"Q, Did you carefully go over Mr. Price's testimony in executive session 
before you recommended his being recalled? 

"A, I am not even sure, Mr. Examiner, that I went over it in the sense 
of going back and reading it all word for word. This was within a month of 
the executive sessions. The whole matter that had taken place there was fresh 
in my mind. Ihad [1,2] some discussions about this with other persons on 
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the committee staff. I did look at some of the testimony. I don't have any 
independent recollection now of the extent to which I looked at the transcript 
of ir. Price's executive testimony before I recommended to Senator Eastland 
that he brought him back. I am sorry I don't, but that's the situation. 

"Q, Do you recall that when Hr. Price appeared at the public session he 
said that he never made the statement denying that he had at any time flown 
outside the continental limits of the United States? 

"A. I recall that he did say this. 

=Q, I would like to bring your attention to the testimony in executive 
session at page 536 to 537, and I would like to read the following questions 
and answers to you, Mr. Sourwine: 

"tip, Sourwine. I put it as a fact that you did so fly — Iam 


not attempting to testify — I mst do so in order to ask this 


question — during flights in latin America, did you perform any 
mission or missions for the Commnist Party? 

"tkp, Price. Wo, sir, I did not. 

"tl, Sourwine. On the basis of that answer, do you still 
decline to answer the question as to whether you flew to Latin 
America? 

[143] "hr. Price. I do; I do so decline.” 

‘Do you recall that passage? 

“A, Yes, sir. 

™R, HITZ: Would you give me the page again, please, lir. Rein? 
UR, REIN: I was reading from page 536 to 537. 

"YR, HITZ: Thank you. 


"BY MR. REIN: 
"Q, In other words, you said to lM. Price during the course of that 


examination that he declined to answer the question as to whether he flew to 


latin America, and you asked him whether he still so declined? 
"A, Yes sir, and he said he did. 
"Q. He said what? 


"A, He said he did ORES: Secsine 
* * 


REDIRECT EXAMINATION 

"BY MR. HITZ: 

"Q, Mp. Sourwine, when the Internal Security Subcommittee as and sits 
in hearings to take testimony, does it sit either with an actual quorum con- 
sisting of one more than 2 majority, or with a permissible lesser number 
rather than sit in subcommittees of the subcommittee? | 

{144] “Now let me ask you first, do you understand my question? 

"A, Yes, sir, and it has several parts to it, and I can answer them all. 

"Q, Thank you, sir. 

"A. ‘The subcommittee always sits with a permissible quorum and an actual 
quorum. That quorun, under our rules, may be less than one more than a 
majority, and it may be as small as one for the purpose of administering those 
and taking testimony. ‘The Subcommittee on Internal Security never has sub- 
committees. It always sits as a subcommittee. Even when there is a quorum 
of one, he sits as the subcommittee and it's a subcommittee eating: 

1Q, And when it so sits, does it carry with it the full committee or 
subcommittee powers as delegated in 366. : 

(1,6] “THE WITNESS: Yes, Ido, sir. The question was whether the sub- 
committee sitting as a quorum of one or a small quorum sits with the full 
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powers, and of course if the subcommittee is sitting at all, if it isa valid 
hearing of the subcommittee, it sits with its powers. If it doesn't have all 
of its powers, it doesn't have any. The answer would necessarily be yes; when 
it is sitting even with a quorum of one, it sits with its full powers. 

"BY KR. HITZ: 

™Q,. Isee. And as you pointed out, that has to do with committee 
authority rather than the precise subject under inquiry? 

"A, Yes, sir. 

"ir, Hitz, 'the’ subject under inquiry as I said earlier, it's as 
diffienlt to pin dow as a flea. One question is a subject under inquiry for 


the purpose of that question. [147] It may be part of a broader subject 


under inquiry which is part of a broader one, which is part of a broader one, 
up to the full scope of the committee's authority, and they are all under 
inquiry at the same time, and the question is implementing the inguiry with 
respect to all of them at the same time. 

"Q, All right, sir. You were asked questions on cross-examination based 
upon your testimony at the first trial in which, among other things, there 
was read to you testimony from page 54, of the Joint Appendix to the effect 
that you stated that there were several allied fields being investigated at 
the time of these hearings, on another occasion on cross-examimtion, that 
the full committee powers were those with which the committee was operating 
in conducting these hearings. 

"I would now like to ask you this question — and you confirmed that 
you had said that and reaffirmed the accuracy of those statements. I am now 
going to ask you this question: Does that testimony which you have here 
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reaffirmed rule out previous testimony you have given on direct examination 
that the subject of this hearing at which Mr. Price appeared was on the subject 
of mass commmications infiltrations, and more precisely news media? 


MR, REIN: I object to that. It seems to me its just a legal argument. 
The question of whether the testimony [1,4 is consistent, one to the other, 


is not for this witness to answer. 

“THE COURT: Well, do you mean it to rule out? 

“THE WIINESS: I do not, Your Honor, mean it to rule oe because in ny 
contemplation, if the Court please, the committee in this case was investiga- 
ting quite broadly Commmist activity. It was investigating Cammnist strategy 
and tactics. It was investigating infiltration in mass ~~ e It 
was investigating efforts to infiltrate a printing union, It was investiga- 
ting activities of specific individuals, and in the case of ‘some of the 
questions that were asked of Nr. Price, it was investigating sith respect to 
possible espionage activity. 

"BY MR. HITZ: 

"Q. Mr. Sourwine — 

"A, Yes, sir. 

"Q, (Continuing) — would you be good enough to endeavor to correlate 
that answer, in which you have mentioned things which might be considered to 
be six or seven subject matters -— : 

"A, I thought -— 

"Q, Excuse me, please, sir. Will you correlate then to let us know 
whether you mean them to be six or seven different [149] subjects of investi- 
gation, or do you mean them to be ina relationship other than different? 


6h. 
&A, I thought I made it clear. It's like the collapsible cups that go 
one inside the other. 
* FF FF FB & 
251] "GC. Mr. Sourwine, do you have any reason -—- do you now have any 
reason to believe that the newspaper article referring to a trip by Hr. Price 


to South America, in which he had a passenger named Miss Nelcher, is the same 


trip about which you received information causing you to ask Mr. Price what 


you did at the hearing? 
"A. I don't have any reason to believe that it is or is not. 
x ££ & & F 


“]R. REIN: I have no further cross—examination, except, Your Honor, 
that I would like now to renew the information I asked for in my subpoena, 
and on the basis of Your Eonor's ruling on that, we may come to the question 
of whether I have further cross-examination. 

"THE COURT: Hr. Hits? 

™R. HITZ: Yes, Your Honor. 

"THE COURT: Do you now move to quash the subpoena in this case, sub- 
poena duces tecum, except insofar as it has already been complied with? 
[252] 2. HITZ: I do want to make that motion, but I think I would like to 
take it up part by part and have lir. Rein indicate what parts he now says, in 
view of the govermment's case with respect to lir. Sourwine's testimony, is 
relevant and material'to his defense. I think that is a better way for me 
noe Pe ee 

™R. REIN: That is all that is left, Your Honor. 

"THE COURT: I think I will take that up, if you will just meke your 
motion, which I take it you have now made, 

™R, HITZ: I do now make the motion to quash the subpoena. 


65. 

"THE COURT: And we are referring to the subpoena duces tecum issued on 
Joseph A. Davis, Chief Clerk of the Senate Judiciary Comittee, I take it. 
Now we turn to Appendix A of that subpoena and, one, a copy of the resolution 
and rules, as I understand it, have been furnished, so that is not a question 
row; two, an official transcript or copy of the testimony of kr. Price before 
the executive session a that has been furnished and is no longer before us a 
four, the official transcript or copy thereof of the testimony of Harcella 


Hitschmannova. That has now been furnished and is no longer before us, 


correct? 

"WR. REIN: That is correct. 

[153] "THE COURT: Now we have left, then, three, which is all other 
records, files, memoranda, documents and other written information in the 
files of the Subcommittee on Internal Security relating to the said 'Hlliam 
A. Price. : 

"Unless counsel wishes to call my attention to some specific piece of 
record, file, memorandum, document, or scmething else that he wants, that 
maybe I could grant, in the absence of calling attention to — specific piece 
of information he wants that comes under three, I will sustain the motion to 
quash three. | 

“Now is there anything particularly that you can mention? 

"MR. REIN: Yes, all records, files, memoranda, documents and other 
written information dealing with the alleged trip of lr. Price to Iatin 
America with an alleged Communist courier. 

"THE COURT: Now that I will deny. Now we have five -—— all other records, 
files, memoranda, documents and other related written information in the files 
of the Subcommittee on Internal Security relating to the said Marcella 


Hitschmannova. 

"Do you still want that? 

‘ER. REIN: No; I. don't think I do want that any more. I think I am 
satisfied on that. Settee ane 

[259] ER. REIN: I would move now for judgment of acquittal. In addition 
to that, Your Honor, I can indicate to Your Honor that I am going to rest also, 
but I don't know whether Your [160] Honor wishes to take that, but I move for 
a judgment of acquittal at this time. 

"THE COURT: Uhy don't you simply rest and then make a motion for 
jodgment of actuittal. 


"2. REIN: I do that. 
* * © © 


[263] FINDINGS OF THE COURT 


"THE COURT: ‘The Court finds that the following facts have been proved 
beyond a reasonable doubt: 

"2. Defendant was summoned to, and did, appear before the Internal 
Security Subcommittee of the Senate Comittee on the Judiciary in the District 
of Columbia on Jamary 5th of 1956. 

"2, The Subcommittee was then and there a duly authorized and constituted 
subcommittee of the Judiciary Committee, having the authority of Senate Reso- 
Jution 366, Slst Congress and Senate Resolution 58, 84th Congress. (See 
Government's Exhibits 1, 2, 3(a), (b) and (c) and Government's Exhibit 4.) 

"3, The Subcommittee was then engaged in conducting an investigation on 
the subject alleged in the indictment, namely, Commmist activities in news 
media. {See Government's Exhibits 5, 6, 8, 9, and Defendant's Exhibit 1 at 
page 523.) 
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"4, The above subject was a question of inquiry within the authority 


of the Subcommittee. 

"5, The Subcommittee, in conducting this investigation, in summoning 
defendant and in questioning the defendant and in asking him the questions 
contained in all of the counts of [164] this indictment was acting with a valid 
legislative purpose. : 

"6, The Subcommittee had reason to believe that the defendant was 
possessed of information which might be helpful to it in this investigaticn. 
The Subcommittee had reason to believe this both when defendant was subpoenaed 
on November 23, 1955 to appear before it and on Jamary 5th, 1956, when he 
appeared before it in the District of Columbia. 

"7, Each of the indictment questions was pertinent to the subject of the 
inquiry. ‘In addition, defendant was fully aware of that subject and of the 
pertinency of the indictment questions thereto when he refused to answer then. 
(See Government's Exhibit 6 and Defendant's Exhibit 1.) | 

"8, Defendant's stated reasons for refusing to answer the indictment 
questions do not constitute legal justification for his refusals. With par~ 
ticular reference to his clain of First Amendment rights of speech, silence 
and press, the legislative need for the information sought outweighs those 
considerations. 

"9, Defendant's objections and reasons advanced for refusing to answer 
the indictment questions were rejected by the Subcommittee, and demand was 
made for him to answer notwithstanding those objections and reasons. When 
defendant persisted in his refusals to answer these questions he did so 
deliberately and intentionally and thus violated 2 U. S. Code, Section 192 
as charged in the indictment. ; 
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"The Court finds the defendant guilty on Counts 1, 2, [165] 3, 5, 6, 7 
and 8; and finds the defendant not guilty on Count 4.". 


we eS 


“CQAMUNIST ACTIVITY IN NE? YORK 


"WEDNESDAY, JANUARY 4, 1956 


"United States Senate, 
Subcommittee To Investigate The Administration 
of the Internal Security Act and Other Internal 
Security Laws, of the Committee on the Judiciary, 
Washirgton, D. C. 


"The subcommittee met, pursuant to notice, at 10:05 a.m., in room 318, 


Senate Office Building, Senator James O. Eastland (chairman of the subcommittee) 


presiding. 

"Present: Senators Eastland, Johnston of South Carolina, Hennings, 
HeClellan, Jenner, tatiins, and Welker. 

“Also present: J. G. Sourwine, chief counsel; and Benjamin Mandel, 
research director. 

"The CHAIRMAH. Come to order. 

"The hearings we are about to open stem from sessions of this subcommittee 
held on June 28 and 29, 1955, in which we heard the testimony of lir. tinston 
Mansfield Burdett, a newspaperman and broadcaster. 

‘Having been drawn into the Commurist Party in 1937 and having left that 
organization in the early 1940's, Mr. Burdett rendered a patriotic service 
by disclosing to the subcommittee the names of men and women whom he knew as 
members of the Commmist Party. 

*In conformance with its mandate from the United States Senate and from 
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the American people, the subcommittee was in duty bound to pursue every lead 
which developed out of the Burdett testimony. In justice to those named it 
could not do otherwise than give these individuals an opportunity to affirm 
or deny allegations made. Some have explained fully and frankly the nature 
of their associations. Others have invoked the protection of the fifth 


amendment in refusing to answer questions in regard to their Commmnist affi- 


liations. 

"The subcommittee could not be unmindful of the fact that among the 
persons involved in this investigation have been many who were or are members 
of the press, and that the international Commmist conspiracy has as one of 
its primary aims the influencing of public opinion, thus carrying on its 
psychological warfare against the United States and its institutions from 
inside by methods of penetration. These facts did not in any way decrease 
the importance of carrying forward the investigation with diligence, care, 
and devotion to duty. The present hearings open up a subsequent chapter to 
the Burdett testimony of Sune PE ar 299, 1995 

(1588] "Qn the same subject matter. I do believe it is very 
important at the outset for us to make it abundantly clear, if this is the 
purpose of counsel, and if it is the purpose of this committee, that this is 
not in any sense an attack upon the free press of the United States. 

"The Chairman, Why, certainly, that is true. 

"Senator Hennings. And I think, too, that it should be clear that the 
best evidence of any subversion or infiltration into any news-dispensing agency 
or opinion-forming journal is certainly the product itself. 

"The Chairman. That is correct. 
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“Senator Hennings. Of course, the committee is interested in the extent 
and nature of so-called Commmnist infiltration if such exists, into any news- 
Gispensing agency. 

"The Chairman. Correct. 

"Senator Hennings. But I would like to have the position of the committee, 
if it be the position of the majority of this committee, since the committee 
has not met to determine whether one policy or another is to be pursued in the 
course of these hearings — that it be generally known and understood that this 
is not an attack upon any one newspaper, upon any group of newspapers as such, 
but an effort on the part of this committee to show such participation and such 
attempt as may be disclosed on the part of the Commmist Party in the United 
States or elsewhere, indeed, to influence or to subvert the American press. 

"And I do think that at some later time, perhaps, it might be appropriate 


for executives of some of the newspapers under inquiry, whose employees are 


under inquiry, to be called and to testify and for them to show, if they can 
show, that the end product, the newspaper itself, has not been influenced by 
these efforts. 

"The Chairman. The Chair thinks that is a very fine and very accurate 
statement, one with which the Chair certainly agrees, in its entirety. 

"We are not singling out any newspaper and not investigating any newspaper 
or any group of newspapers. We are simply investigating commmism wherever we 
find it, and I think that when this series of hearings is over that no one can 
say that any newspaper or any employees of any one newspaper has been singled 
out. 

"Senator Hennings. Thank you, Mr. Chairman. 
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"Senator Watkins. I would like to say I agree with Senator Hennings! 
statement, Mr. Chairman. Be 

[1615] "Mr. Glaser. As I have already informed you, I left the Commnist 
Party almost 20 years ago, after a brief and painful experience, and my record 
since that time speaks for itself. 

[1616] "I have not pleaded the fifth amendment. I have testified freely, 
with complete honesty, and to the best of my ability. Mot being a lawyer, I am 
consequently unfamiliar with:all the legal ramifications involved in a proceeding 
such as this one. But from the humble viewpoint of a layman, it seems to me 
that my rights as a citizen have been abused and violated. 


"The announced reason for this hearing was an intent to investigate Com— 


mnist infiltration of the press and other forms of communication. 


Sourwine. Who announced that, Mr. Glaser? 
Glaser. Beg pardon? 

Sourwine. ‘ho announced that? 

Glaser. I read that in the New York Times. 

"Mr. Sourwine. For your information, the committee has made no such 
announcement. It is not accurate, and you heard the statement of the chairman 
this morning, concurred in by all of the members of the committee who were 
preset. * * & & 

[1619] "Senator Watkins. I would like to add an observation in connection 
with this hearing. 

"In the first place, I had nothing whatever to do with the New York hearing. 
I was not there. I was not at the secret session. But it seems to me that in 


view of the things that have taken place in this country, the propaganda that is 
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now being spread over the country through the Daily Worker—-and it is still in 
publication—that you have rendered a service in showing how little credence 
can be given to anything it says. 

"Now, you say, of course, that has been exposed before. But many of those 
things have been denied, and some people may still have questions in their minds 
with respect to those matters. And you have added from the inside a straight-— 
forward and I believe an honest and truthful statement of how it operates. 

"Nou, that information can be used not only here in the United States to 
Gisiliusion some misguided end muddled figures and people, but it can be also 
used in other countries of the free world, and some that are not so free, to 
show them just how the Commmist Party is operated. 

x * * * * 

[1620] "Senator Hemmings. lr. Glaser, one more observation. You have re- 
lated some points having some validity. I think certainly the question of 
remoteness in terms of anyone's affiliation or association is germane and rele- 
vant. 

"I might say to you that some of us—and I believe all of us on this com 
mittee—are very much interested in making it very clear that this inquiry does 
not constitute any attack, either by way of suggestion of subversion, as to any 
legitimate newspaper in this country, either the New York Post, with which you 


are now associated, or the New York Times, with which you have been associated. 


Certainly the managements [1621] of those newcpapere aro:-tho swosponeiblé;indivi- 


dudls>.-and:the public itsolf is-tho judge of whoat’.is contained in them. 

"I assume that counsel is not going beyond bounds, either in your instance 
or hereafter as to other witnesses, merely for the purpose of--as you have 
suggested, you have been humiliated and feel some embarrassment, which is 
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natural--for the purpose of doing that to any individuals or for the purpose of 
tending to establish anything for which proper foundation has not been laid 
with relation to any newspaper. 

"The newspaper itself is the product, is it not, of those who produce it, 
obviously? And I want you to know, too, that the conmittee has not met as a 
matter of policy to determine the full extent in all respects of this inquiry. 
And I feel sure that as we proceed with additional witnesses, the committee may 
meet in executive session to determine our proper course, and it is our desire 
to conduct ourselves with propriety and with the best interests of the country 
and the protection of individuals in mind, and I think that you have behaved 

commendably; you have been cooperative, and I am sure that you leave this room 
today a fine, patriotic American, and I thank you very much on the behalf of 
the committee for coming nero Piece ae | 

[1651] "TESTINOVY OF JERRY ZALPH, NEW YORK, N. Y. 

"Nr. Zalph. Hr. Chairman, I would like to ask, if I may, a question on the 
jurisdiction of this committee. I would like to ask under that statute it 
operates and what is the area and the purpose of this hearing. | 

"Chairman Eastland. Well, you may sit down and we will ask the questions. 


* + %+ FF 


"Mr, Sourwine. Now, Mr. Zalph, so that you may understand the scope of 


this committee's jurisdiction, the committee's jurisdiction is [1652] most fully 


set forth in the resolution which created the Internal Security Subcommittee. 
The subsequent continuing resolutions of the subcommittee have reasserted that 
authority, and the last such resolution came out with a report from the Rules 
Committee specifically stating that that authority was not intended to be in any 


The 
way diminished. That authority encompasses, among other things, among other 
areas, authority to investigate the administration of the Internal Security 
Act and all other laws affecting the internal security of the United States and 
the authority to investigate matters respecting the internal security of the 
United States. 

"I do not purport: to quote the resolution verbatim, but I think I have 
given you a fair summary of a portion of its provisions. 

"I know that your counsel, itr. Boudin, is entirely familiar with the 
resolution and all of its terms. 

"Mr. Boudin. Not with the subject of the inquiry. Perhaps you might 
state that. 

"Mr. Sourwine. Now, iir. Zalph, where do you work? 

‘tir, Zalph. br. Chairman, I would like to press my question as to the 
subject of this inquiry, if Imay. I don't feel that was answered, and, by 
the way, could I have no more pictures thile I testify, please? 

"The Chairman. You gentlemen will have to get in the back. 

"Hr. Sourwine. The subject matter of the committee's inquiry is Commmist 
activity and the committee is proceeding on the basis of previous testimony and 


information furnished to it with respect to Communist activity. 
x & kK & & 


{1680}  "TESTIAGNY OF WILLIAL A. PRICE, NEW YORK, W. Y. 


‘Mr, Sourwine. li. Price, would you give the reporter your full name, 
please? 

‘ir. Price. ‘Hlliam A. Price. 

‘kr. Sourwine. And your present address, lir. Price. 

“Mr. Price. 446 test 55th Street, New York City. 
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"ar, Sourwine. You are here represented by counsel. Would you introduce 
your counsel, please, for the record? 

“Wir, Price. Mr. Philip Wittenberg, 70 West 40th Street, New York City. 

‘ir, Sourwine. lir. Price, what is your business or profession? 

‘ir, Price. I am a newspaper reporter. 

"Mr. Sourwine. There are you employed? 

"Senator Jenner. What is it, sir? 

"ir. Wittenberg. Hay we have the lights off, please? 

“Mr. Sourwine. Where are you employed. 


"The Chairman. Wait just a minute. 


“Mr. Wittenberg. May we have the lights off, please? We did not object, 


but they are right in our eyes. 
"The Chairman. Yes. Turn the lights off, please. 
“ir. Sourwine. Where are you employed, Hr. Price? 
"Mr. Price. The New York Daily News. 
"Mr. Sourwine. How long have you been employed there? 
"ir, Price. I have been employed there since 1940, with, I believe, 
4 years out for military service. 
“Mr. Sourwine. You were an officer in the Navy, were you not? 
"Mr. Price. Yes, sir. 
Sourwine. You attained the rank of lieutenant, senior grade? 
Price. Yes; I did, sir, as a Naval aviator. 
Sourwine. Are you presently in the Naval Reserve? 
Price. No, sir. 
Sourwine. Now, before you went with the New York Daily News, did you 


have other newspsper employment? 

ir. Price. Yes, sir; I did. 

“ir. Sourwine. Would you tell us about that, please, for the record; just 
mame the newspapers and the dates when you worked there. 

"ir. Price. I would appreciate a chance to talk to counsel just a moment. 

"Chairman Eastland. Yes, you may proceed. 

"(lHitness conferred with his counsel.) 

‘tir. Price. I forget the exact dates, Mr. Sourwine, but for about 6 
months prior to my employment with the Daily News I worked for a weekly news- 
paper in Springfield, li. J., called the Springfield San, and before that briefl;, 
in California I did some free-lance feature work for a small paper in Santa 
Paula, Calif. 

“a>. Sourwine. Uas that the Samta Paula Chronicle? 


“a. Price. Yes, sir. 


[1682] tir. Sourwine. Have you had any other newspaper experience? 


Price. Ho, sir. 

Sourwine. And your capacity on each of these papers was as a 

is that right? 

Price. Well, as I say, on the Santa Paula paper it was as a free- 
lance feature writer, and for the Springfield Sun, it was as a general factotum, 
I suppose you might say, including a sports columist, and so forth. 

‘ir, Sourwine. 12. Price, you went to work for your present employer as 
a copy boy, is that right? 
‘ir. Price. Yes, sir. 


Me. Sourwine. How long have you been a reporter? 


77. 
‘Nr. Price. As I recall, it was 1946. 


"Mr. Sourwine. You were a candidate for vice president on the rank-and- 


slate of the New York Newspaper Guild in 19497? 

"Mr. Price. I would like a chance to consult with counsel on this. 

"lir. Sourwine. Sure. 

"(The witness conferred with his counsel.) 

"Mr. Price. I would like to make an inquiry of the committee as to why 

question is put. 

"Mr. Sourwine. The question is put to qualify you as a person of whom we 
can ask questions with respect to the persons tho were on that slate and the 
tanner in which that slate was supported. 

(‘Witness conferred with his counsel.) 

“hr. Price. I will refuse to answer that, sir, on the passe of — 

"(Witness conferred with his counsel.) 

"ir. Price. Or I respectfully object to this question on the grounds that 
it is not within the power and the jurisdiction of this committee to inquire 
into my political beliefs, my religious beliefs, or any other personal or 
private affairs and any associational activities. 

"I further object on the ground that I am a private citizen engaged in work 
in the newspaper field. I hold no office of public honor or trust. I am not 
employed by any governmental department. I am not under salary or grant from 
any governmental department. 

"I further object on the grounds that any investigation into my political 
beliefs, my religious beliefs, any other personal or private affairs and my 
associational activities is an inquiry into personal and private affairs which 


is beyond the powers of this committee. 
"I rely not upon my own opinion but upon statements contained in the 


opinion of the Supreme Court of the United States, in among others, Quinn v. 


United States; Emspak v. United States, Bart v. United States, and specifically 


in the opinion in Quinn by Hr. Chief Justice Warren in which he said —- 

"ir. Sourwine. You will pardon me, sir, we don't need a legal memorandun. 
You have sufficiently stated your grounds. The memorandum can briefly be put 
into the record. We don't need legal argument on the point. 

“Have you fully stated your ground, you are challenging the committee's 
jurisdiction, and is that the-uhole ground on which you are refusing to answer 
the question? 

‘ir. Price. Ho, sir; I haven't. I have not stated my objections yet. 

‘ir, Sourwine. Do you have any other grounds? The ground is a challenge 
to the committee's jurisdiction, is it not? 

[1682] “tir. Price. No, sir; it goes far beyond that. I would like to 
state the ground. 

‘r. Sourwine. Are you claiming the fifth amendment privilege? 

Nir. Price. I would refuse to answer that except as I may put my own 
objections to these answers—-these questions. 

‘tr, Sourwine. Im. Price, counsel is telling you what to say. I respect- 
fully request that the Chair instruct counsel that he is available for consul- 
tation by the witness but he is not to whisper the answer to every question 
before the witness answers. 

"The Chairman. Well, that is, of course, the rule, and it is a very proper 


rule. then the client desires to confer with counsel that is his privilege. 


We will recognize it. Counsel cannot suggest answers to a witness. 

"Now, I am going to overrule the objection. I think your duty, lr. Price, 
to answer the question is very clear. I order and direct you to answer it, sir. 

"ir. Price. I would like to consult my counsel. 

"The Chairman. All right, sir. 

"(Consultation between witness and his counsel.) 

“Mir. Price. kr. Sourtine, I would like to inquire as to whether or not I 
can stand on the objection which was made by me to these questions in the 
executive session. 

"The Chairman. That was overruled. 

“ir. Sourwine. I am attempting to ascertain, sir, whether you desire to 
claim any privilege under the fifth amendment. You have not done so. You have 
the right to do so if you feel that a truthful answer to the questions would 
tend to form at least a link in the chain to incriminate you. 

"You do not have to claim it in any particular language, but you are to 
make it clear to the committee that you intend to claim that privilege if that 
is your intention. and I want the record to show whether you do intend to 
claim your fifth amendment privilege. 

"Mr. Price. All right, sir, I didn't understand the question before but 


I would like to consult again with counsel, if I may. 


"(Consultation between witness and his counsel.) 


"Mr. Price. lr. Sourwine, I wonder if I could put it this way: I intend 
to stand on the objection as made before this committee in a closed session, 
and this objection does not include the use of the fifth amendment. 


"The Chairman. I order and direct you to answer the question, sir. 


"ir. Price. Could I consult with counsel again? 

‘tr. Sourwine. Counsel is still informing the witness in a whisper what 
to do. You may, of course, consult with counsel but it would be appreciated if 
counsel would withhold his advice until you seek such consultation. 

"(Consultation between witness and his counsel.) 

"ir. Price. Well, Mr. Sourwine, perhaps you could clarify something for 


me. My appearance before the closed hearings answered this question. I am 


not sure right now what the question is, whether this is just a question as to 


whether or not I intend to take the fifth amendment but can I stand on my-- 
the objection as made by me before the closed Hearing? 

"The Chairman. ii. Reporter, read the question, please. 

{3683} "tar. Sourwine. I can restate it. The question is whether you ran 
for second vice president of the New York Newspaper Guild on the rank and fil~ 
slate in 1949. 

"yr. Price. tlelk, you see this is where I was confused because I thought 
the question was: Do I intend to use the fifth amendment. 

"The Chairman. I want you to answer that question. 

"ir. Sourwine. You were declining to answer this question as to whether 
you ran for second vice president of the Newspaper Guild. Then I was inquiring 
as to whether your refusal was based solely on the objection which you had made 
to the conmittee's jurisdiction or whether you also intended to claim the 
privilege of the fifth amendment. 

"The Chairman. dust answer the question that the reporter read, please, 


‘tir, Sourwine. Did you in 1949 run for second vice president of the New 


York Newspaper Guild on the rank and file slate? 

ir, Price. I would like to consult with counsel, sir. 

"(Consultation between witness and counsel.) 

‘Yr. Price. Well, I decline to answer that question on the grounds stated 
in my objection and on the further grounds that no legislative purpose can be 
served by such a question at this point, inasmch as I have replied to this 


question in executive hearing. 


Mir. Sourwine. In comection with your refusal to answer this question, 


are you claiming your privilege under the fifth amendment? 

"lir, Price. I'd like to consult with counsel, sir. 

"(Consultation between the witness and his counsel.) 

"Mr. Price. No, sir; I am not. 

"Senator Jenner. lir. Chairman— 

"The Chairman. You are ordered, directed, and instructed to answer the 
question under penalty of contempt of the United States Senate. . 

“ir. Price. I would like to consult with my counsel, sir.. 

"(Consultation betwem the witness and his counsel.) 

“Mr. Price. I decline to answer that question on the grounds stated by me 
in my objections to such questions when I was appearing before the closed 
hearings in this matter. 

Mir. Sourwine. Do you include in those grounds any asserted privilege 
under the fifth amendment" 

Nr, Price. I'd like to consult with counsel. 

"(Consultation between the witness and his counsel.) 


Mir. Price. No, sir; I do not. 
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“tir. Sourwine. ir. Price, I show you a photostat of an issue of Spotlight 
for December 1949. It says: 

"Spotlight—issued by the rank and file of the New York Newspaper Guild-- 
and I will ask you if you ever saw that issue of Spotlight before, not the 
photostat but a copy of the issue of which this is a photostat. 

"(Photostat shown to witness.) 

"Er. Price. I'd like to consult with counsel on this. 


"(Consultation between the witness and his counsel.) 


“Mr. Price. I decline to answer that question on the grounds stated py m2 


in uy objection before the closed hearing. 
"kr. Sourwine. All right. 
£2684] "I ask, tr. Chairman, that this issue of Spotlight which carries 
the ad: 
"Por a Fighting Team—For the Guild: Vote Rank and File (The middle row 
on your ballot): 
"President: Arthur Pollock 
ist Vice Presi. 
2nd Vice Pres. 
3rd Vice Pres. 
Exec. Vice Pres. : Sol Fox 
Sec.-Treas. : Dan iiahoney 
be inserted in the record at this point, as the document which the witness has 
declined to identify. 
"Chairman Eastland. It will be admitted into the record, 
"(The document referred to was marked ‘Exhibit Ho. 2' and appears on Pp. 
1685.) 


‘ti. Sourwine. Are you, li. Price, a member of the Communist Party, U.S.A.? 


‘Mir. Price. I would like to consult with counsel. 

"(Witness consults with his counsel.) 

"Nr. Price. I would decline to answer that question, sir, but I would do 
it on the basis of my objection which was made to this committee in closed 
hearings, and I would ask that such an objection be placed on the record of 
this hearing, in addition. And I would-- 

"ir. Sourwine. then you say "your objection," do you refer to the memo- 
randum you submitted at the time of the executive session? 

“ir. Price. I refer to ny objection cited when I declined to answer 
questions. I would decline to answer further on the grounds that no legislativ- 
purpose can be served by asking me, at this time again, questions, the answers 
to which this committee knows full well from the executive hearings. 

“lr. Sourwine. Does your objection, sir, as you are attempting to make +. 
by reference to your previous testimony, include any claim of privilege under 
the fifth amendment. 

“Mr. Price. I would like to consult with counsel, sir. 


"(lHitness consults with his counsel.) 


“ir. Price. Wo, sir, it does not include the use of the fifth anendment, 


but I:would like to inquire, if I may, as to whether or not ny request that this 
objection as made in the closed hearings of this committee will be or has been 
inserted upon the record. 

"Senator Jenner. lir. Chairman-- 

"lr. Sourwine. I could read it, hr. Chairman. 

"Senator Jenner. I think that ought to go in our record, and not by 


reference. 
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“ir. Sourwine. Hay I read the record and ask if that is the objection 


"Senator Jenner. Yes. 

"ir. Sourwine. You said, Hr. Price: 

"J refuse on the following grounds: 

"J, lillian A. Price, do hereby respectfully object to this question on 
the grounds that it is not within the power and jurisdiction of this committee 
to inguire into my political beliefs, my religious beliefs, and other personal. 
and private affairs, my atsociational activities. 

"I further object on the grounds that I am a private citizen engaged in 
work in the newspaper field. I hold no office of public honor or trust. I am 
not employed [1686] by any governmental department. I am not under salary or 
grant from any govermental department. 

"I further object on the grounds that any investigation into my politica! 
beliefs, my religious beliefs, any other personal and private affairs, and my 
associational activities, is an inquiry into personal and private affairs which 
is beyond the powers of this committee. I rely not upon my own opinion but 
upon statements contained in the opinions of the Supreme Court of the United 
States. Among others in Guim v. United States (99 L. ed. (Advance p. 565)). 
Emspak v. United States (99 L. ed. (Advance p. 585)), Bart v. United States (99 
L. ed. (Advance p. 602)). and specifically in the opinion in Quinn, by lir. Chief 
Justice Warren. 


‘How, that is what you read here earlier today. Is that your objection? 


‘lir. Price. This is, in part, the beginning of my objection, sir. 


"Senator Jenner. ii. Chairman—— 


"ir. Price. Certainly it is not my objection. 

"Senator Jenner. lir. Chairman, I think the objection should be stated. 
He says, 'in part.' What is the rest of the objection? 

'™r. Sourwine. I got to the point of the memorandum, sir. A memorandum 
was submitted which was discussed at the prior hearing, and that memorandum 
was submitted for the record, and I was asking the witness if he desired that 
memorandum made a part of this record and made the basis for his objection. 

"The Chairman. That is what I understood the witness requested, and I 
was about to order that it be done. 

"ir. Sourwine. Is that satisfactory, sir? 


"Mr. Price. Yes, sir. 


"(The statement was marked ‘Exhibit No. 3' and appears below:) 


Exhibit No. 3 
"1. I, William A. Price, do hereby respectfully object to this question co 
the grounds that it is not within the power and jurisdiction of this committee 
to inquire into: 
"(a) My political beliefs. 
"(b) My religious beliefs. 
"(c) Any other personal and private affairs. 
"(d) My associational activities. 
"2, I further object on the grounds that I am a private citizen engaged 
in work in the newspaper field. I hold no office of public honor or trust. I 
am not employed by any governmental department. I am not under salary or grant 
from any governmental department. 
"3, I further object on the grounds that: 


"A, Any investigation into my polifical beliefs, my religious beliefs, any 
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other personal and private affairs and my associational activities, ia an in- 
quiry into personal am private affairs which is beyond the powers of this com- 
mittee. I rely not upon my own opinion but upon statements contained in the 
opinions of the Supreme Court of the United States. Among others, in Quinn v. 


United States (99 L. ed. (Advance p. 565)), Emspak v. United States (99 L. ed. 


(Advance p. 585)), Bart v. United States (99 L. ed. (Advance p. 602)), and 
specifically in the opinion in Quinn, by Mr. Chief Justice Warren, in which 
he said: 

"But the power to investigate, broad as it may be, is also subject to 
recognized limitation. It camnot be used to inquire into private affairs 
unrelated to a valid legislative purpose. Nor does it extend to an area in 
which Congress is forbidden to legislate. Similarly, the power to investigate 
must not be confused with any of the powers of law enforcement; (2) those 
powers are assigned under our Constitution to the Executive and the judiciary 
wee HI 

"The same opinion has been expressed, among others, in United States v. 
Rumely, (345 U.S. 41, 58), in a concurring opinion by Mr. Justice Douglas: 

"!The power of investigation is also limited. Inquiry into personal and 
private affairs is precluded.' 

"In KeGrain v. Daugherty (273 U.S. 135), the Court said: 

"tNeither house is invested with "general" power to inquire into private 
affairs and to compel disclosures.' 

[1687] “And in Kilbourn v. Thampson (103 U.S, 168), the Court said: 

"tNeither the Senate nor the House of Representatives "possesses the 


general power of making inquiry into the private affairs of the citizens."' 
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In West Virginia State Board of Education v. Barnette, (319 U.S. 624), 
the Court, in an opinion by ir. Justice Jackson said: 3 

"If there is any fixed star in our constitutional constellation it is that 
no official, high or petty, can prescribe what shall be orthodox in politics, 
nationalism, religion, or other matters of opinion or force crises to confess 
by word or act their faith therein.! 

"It follows therefore that this committee is without power to examine into 
my political, religious, essociational, and private affairs. 3 

"B. I further object on the ground that the right to refuse to answer to 
any official, or indeed to anyone, with regard to one's personal affairs is a 
valuable right in a democracy which ought not lightly be ceded, or indeed ought 
ever be impinged upon by any public official. The Congress of the United States 
is composed of elected officials who have no power to intrude into the private 
affairs of American citizens. They cannot by resolution increase their consti - 
tutional authority. As was astd by the Supreme Court of the United States in 
Jones v. Securities & Exchange Commission (296 U.S. 1): 7 

"'The citizen when interrogated about his private affairs has a right 
before answering to know why the inquiry is made; and if the purpose disclosed 
is not a legitimate one, he may not be compelled to answer.! . 

"And again in McGrain v. Daugherty (273 U.S. 135): 

"That a witness rightfully may refuse to answer where the bounds of the 


power are exceeded.' 


It was said by Nr. Justice Frankfurter in United States v. United Mine 


Workers of America (330 U.S. 258, 307): 


"'The historic phrase "government of laws and not of men" epitomizes the 


distinguishing character of our political society.' * * *. 

"tA government of laws and not of men' was the rejection in positive terms 
of rule by fiat, whether by the fiat of governmental or private power. Hyery 
act of Government may be challenged by an appeal to law, as finally pronounced 
by this Court. 

"and again in Youngstown Sheet & Tube Co. v. Sawyer (343 U.S. 579): 

"!The accretion of dangerous power does not come in a day. It does come, 
however slowly, from the generative force of unchecked disregard of the 
restrictions that fence in even the most disinterested assertions of authority. 

"Hthin the meaning of these decisions I regard it as one of the duties of 
a citizen of the United States to be vigilant against the accretion of dangerous 


power. I call to the attention of this committee the opinion of Mr. Justice 


Douglas in Youngstown Sheet & Tube Co. v. Sawyer (343 U.S. 579), that even the 


cold war and the emergencies said to kave been created thereby: 'did not create 
power.! 

"C. I further object on the ground that under the first amendment to the 
Constitution the power of investigation by Congress in matters involving freedom 
of speech and freedom of the press is limited. There can be no investigation 
except for the purpose of legislation. As was said by kr. Justice Van Devanter 
in McGrain v. Daugherty (273 U.S. 335, 178): 

=tThe only legitimate object the Senate could have in ordering the investi- 
gation was to aid it in legislating.' 

“The Congress of the United States has no constitutional right to legislate 
with regard to prior restraint on utterance in either form; no ex post facto law 
can be passed determining innocence or criminality, and therefore any investi- 
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gations into my speech or commmications is beyond the power of this committee. 
As was said by lir. Justice Douglas in United States v. Rumely (345 U.S. 41, 58): 

"tThrough the harassment of hearings, investigations, reports, and sub- 
poenas Government will hold a club over speech and over the press. Congress 
could not do this by law. The power of investigation is also limited. Inquiry 
into personal and private affairs is precluded.' 

"D, I further object on the ground that under our Constitution our Govern- 
ment is a Government of limited powers, tripartite in form, consisting of the 
legislative, the judicial, and the executive. This separation is fundamental 
to the preservation of the rights of the people in order that no one department 
may, through its power, rise to become a despotic arbiter. This committee 
through this investigation into my political, associational, religious, and 
private [1688] affairs is trespassing upon the judicial department and has 
caused a lack of balance of power which constitutes a threat to my liberty-.as 
an American citizen and is an unconstitutional usurpation. This usurpation has 
reached the point where the Supreme Court of the United States in United States 
v. Rumely (345 U.S. 41, 44), said: 

"tAnd so, we would have to be that "blind" Court, against which Mr. Chief 
Justice Taft admonished in a famous passage, that does not see what all others 
can see and understand, not to know that there is wide concern, both in and out 
of Congress, over some aspects of the exercise of the congressional power of 
investigation. ' 

"No place is that usurpation better seen than in the trespassing by the 


legislature upon the judiciary. As was said in Lichter v. United States (334 


U.S. 742, 779): 
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"tIn peace or in war it is essential that the constitution be scrupulously 
obeyed, and particularly that the respective branches of the Government keep 
within the powers assigned to each by the Constitution.' 

"And again in -Myers v. United States (272 U.S. 52, 116), by Hr. Justice 
Taft: 

mrTf there is a principle in our Constitution, indeed in any free consti- 
tution more sacred than another, it is that which separates the legislative, 
executive, and judicial powers.' 

"And again by Mr. dustice Brandeis in Hyers v. United States (272 U.S. 52, 
203, 72 L. ed. 260): 

"!The doctrine of the separation of powers was adopted by the Convention 
of 1787 not to promote efficiency but to preclude the exercise of arbitrary 
power. The purpose was not to fight friction but, by means of the inevitable 
friction incident to the distribution of the governmental powers among three 


departments, to save the people from autocracy.' 


"And again in Kilbourn v. Thompson (103 U.S. 168): 


"Tt is believed'to be one of the chief merits of the American system of 
written constitutional law that all the powers entrusted to governments, whether 
State or National, are divided into the three grand departments; the executive, 
the legislative, and the judicial. * * * It is also essential to the successful 
working of this system that the persons entrusted with power in any one of 
these branches shall not be permitted to encroach upon the powers confided to 
the others but that each shall by the law of its creation be limited to the 
exercise of the power appropriate to its own department and no other. 

XE, I further object on the ground that the principle eminciated in these 
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cases has been restated this year by the Supreme Court in Quim when it 
said: 

"tSection 192, like the ordinary Federal criminal statute, requires a 
criminal intent--in this instance, a deliberate, intentional refusal to answer. 

* * % * % * % * * % % % 

"tClearly not every refusal to answer a question propounded by a con- 
gressional committee subjects a witness to prosecution under section 192, *#*! 

"Not only did the founders of our Republic separate the departments of 
Government, but they also limited the powers of each of those departments. It 
is a simple statement knorm to every American schoolchild that our Government 
consists of separate departments, that the powers of each of those departments 
is Limited, and that all rights not granted to the Government are reserved to 


the people. 


"To be specific, Congress has the specific power to legislate granted to 


it by the Constitution. It has an implied power to investigate which, however, 
can be no broader than the power to legislate. In the absence of proposed 
legislation there can be no investigation for all powers not expressly granted 
or necessarily implied are reserved to the people. Neither of the tripartite 
departments of our Government can claim any residual power as a basis for 
acting. In order that there might be no doubt about the limitations of power 
and the wish not to grant residual power the citizens of the several States 
insisted on the insertion in the Bill of Rights as amendment 9: 

"!'The enumeration in the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the people.' 

They reinforced amendment 9 by amendment 10: 
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"1The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to 
the people.' 

"This Congress amd the committees appointed by it can enjoy only the 
powers expressly granted in the Constitution or necessarily implied therefrom. 
Congressmen or committeemen thereof as officials of the Government do not have, 
{1689} and cannot arrogate to themselves, a power to intrude into the private 
affairs of the people of the United States, a power which the people reserve to 
themselves. The arrogation of power may be cutailed either by an appeal to the 
courts, or what is to be more hoped for, by the self-discipline of those en- 
trusted with authority. The possibility of petty tyramy is ever present in a 
democracy unless the body of officialdom is wise and knows that self-limitation 
is essential to the success of our scheme of goverrment. As Mr. Justice Frank- 
furter said in Youngstown Sheet & Tube Co. v. Sawyer (343 U.S. 579): 

"t£ constitutional democracy like ours is perhaps the most difficult of 
man's social arrangements to manage successfully. Our scheme of society is 
more dependent than any other form of government on kmowledge and wisdom and 
self-~discipline for the achievement of its aims.’ 

"But when such self-discipline is not apparent in the actions of any govern- 
ing body then it becomes the duty of the citizen to challenge that act by an 
appeal to law. It is that duty which I here feel obliged to maintain. (See 


United States v. United Mine Workers of America, 330 U.S. 258). 


"This committee by compelling me to leave my ordinary pursuits and to 
attend before it for the purpose of testifying with regard to my political 
beliefs, my religious beliefs, other personal and private affairs, and my 
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associational activities, is acting as a judicial indicting and, accusatory 
power. It is intruding into the judicial sphere and is following a practice 
which closely parallels the practices which resulted in bills of attainder, 
being prohibited by our Constitution, article I, section 10. 

"I object to this question as coming within the condemation and prohibi- 
tion of that section. 

"The Supreme Court said in United States v. Lovett (328 U.S. 303, 317): 

"!Those who wrote our Constitution well knew the danger inherent in specia] 
legislative acts which take away the life, liberty, or property of particular 
named persons, because the Legislature thinks them guilty of conduct which 
deserves punishment. They intended to safeguard the people of this country 
from punishment without trial by duly constituted courts." * * x 

Ntand even the courts to which this important function was entrusted were 
commanded to stay their hands util and ugless certain tested safeguards were 
observed. An accused in court must be tried by an impartial oa. has a right 
to be represented by counsel, he must be clearly informed of the charge against 
him, the law which he is charged with violating must have been passed before he 
committed the act charged, he must be confronted by the witnesses against hin, 
he must not be compelled to incriminate himself.' * * * 

"tQur ancestors had ample reason to know that legislative trials and 
punishments were too dangerous to liberty to exist in the Nation of freemen 
they envisioned. And so they proscribed bills of attainder.' 

"But a bill of attainder need not be the specific bill of attainder re- 


ferred to in the Constitution. It may be any legislative act taken in con- 


nection with known punishments which together constitute a deprivation of 
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civil rights. So to ask me whether I am or have been a member of the Communist 
Party may have dire consequences. I might wish to defend myself by taking 
recourse to the protection of the provisions contained in the Bill of Rights 
or challenge the pertinency of the question to the investigation. Should I 
invoke the protection of the Bill of Rights and the Constitution I thereby 
place my livelihood and my position in society in a position of jeopardy. 
Many of our States, municipalities, educational institutions, the Federal Gov— 
ernment itself, and even private employers, have adopted rules of exclusion 
from employment for persons taking recourse in the Bill of Rights or the 
Constitution. 

"The Supreme Court of the United States took cognizance of this condition 
in 1950, a time when it had not yet reached the full flavor of today. For in 


1950, Mr. dustice Black concurring in Joint Anti-Fascist Refugee Com. v. 


McGrath (341 U.S. 123, 144, 145), said: 


"tIn this day when prejudice, hate and fear are constantly invoked to 
justify irresponsible smears and persecution of persons even faintly suspected 
of entertaining unpopular views, it may be futile to suggest that the cause of 
internal security would be fostered, not hurt, by faithful adherence to our 
constitutional guaranties of individual liberty. Nevertheless, since prejudice 
manifests itself in much the same way in every ege and country and since what 
has happened before can happen again, it surely should not be amiss to call 
attention to what has occurred when dominant governmental groups have been left 
free to give uncontrolled rein to their prejudices against unorthodox 
minorities. * * * [1690] Memories of such events were fresh in the minds of 


the founders when they forbade the use of the bill of attainder.' 


"And he said further: 

"Moreover, officially prepared and proclaimed governmental blacklists 
possess almost every quality of bills of attainder, the use of which was from 
the beginning forbidden to both National and State Govermnents,' (United States 
Constitution art. I, secs. 9, 10). 

"As was said in United States v. Lovett (326 U.S. 303, 324), cited by Mr. 
Justice Black in the preceding opinion: 

"tFiguratively speaking all discomforting actions may be deemed punish- 
ment because it deprives of what otherwise would be enjoyed.' * * * 

"The deprivation of any rights, civil or political previously enjoyed, 
may be punishment, the circumstances attending and the causes of the depriva- 


tion determining this fact.' 


"Upon all the grounds aforesaid I object to the question propounded by 


the committee to me. This objection is made upon the advice of counsel as 
to my rights. 

"Counsel who appears for me is Philip Wittenberg of 70 West 40th Street, 
Borough of Manhattan, New York City. 

"The Chairman. All right. 

"Senator Jenner. Now, Mr. Chairman, I move— 

"The Chairman. Now, I overrule the objection, as not a valid objection. 
I think your counsel well knows that. And I order and direct you to answer 
that question under penalty of contempt of the United States Senate. 

Wr, Price. I would like to confer with counsel, sir. 

u(Witness consults with his counsel. ) 

\Nr, Price. Well, sir, my counsel and I believe that this is a valid 
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objection, and I intend to stand on it. 

"Mr. Sourwine. Now, you were asked at the executive session whether this 
memorandum, which is the basis for your objection, involved in any way the 
fifth amendment privilege, and you indicated that it did not. Now, for this 
record, will you say the same thing, that by means of this memorandum you are 
not attempting to assert the fifth amendment privilege? 

"ir. Price. No, sir, I am not. 

"Mr. Sourwine. if you wish to assert your fifth amendment privilege 
against incriminating yourself, against testifying against yourself, in response 
to any question, you will use language which will indicate to the committee 
that that is your intention; is that right? 

"kr. Price. Yes, sir. 

"Mr. Sourwine. All right. 

"Now, Mir. Price, have you ever attended Commmist meetings? 

"Mr. Price. I would like to consult with counsel, sir. 

"Mr. Sourwine. Yes, sir. 

"(The witness consults with his counsel.) 

"Mr. Price. I decline to answer that on the grounds stated in my objec- 
tion and on the further grounds that no legislative purpose can be served by 
asking this question again, inasmuch as the reply has already been elicited 


by this committee in executive session. 


“The Chairman. The objection is overruled. 

"Did you finish, sir? 

™ir. Price. I think so. 

"The Chairman. The objection is overruled. You are ordered, directed 
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and instructed to answer that question under penalty of mont of the United 
States Senate. 

"ir, Price. I would like to consult with counsel, sir. 

"(The witness consults with his counsel.) 

[1691] "Mr. Price. I still decline to answer that question on the pre- 
viously stated grounds, and on the additional grounds that no legislative pur- 
pose can be served by this question put to me at this time, inasmuch as the 
committee already knows what my answer is. 

"ir. Sourwine. Mr. Price, did you in 1941 sign a statement in defense 
of the Commmist Party, which thereafter appeared in the Daily Worker of 
March 5, 1941? 

"Mr, Price. I would like to consult with counsel. 

"(The witness consults with his counsel.) 

™r. Price. I would like the opportunity to see such a document. 

"Mr. Sourwine. The question is whether you signed such a document, sir. 
If you don't remember, you may say, 'I don't remember.' 

“Nr. Price. I would like to consult with counsel. 


"(The witness consults with his counsel.) 


"Mr. Price. Well, I don't recali this. I don't remember. 


"Mr. Sourwine. All right, sir. 

"Do you, Mr. Price, know Marcella Hitschmannova? 

"Mr. Price. I would like to consult with counsel, sir. 

"(The witness consults with his counsel.) 

"ir. Price. I decline to answer that question on my previously stated 


objection and on the further objection that no legislative purpose can be served 
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by again asking me a question which the committee lnows the reply to. 

"The Chairman. I overrule the objection and order you to answer the 
question under penalty of contempt of the United States Senate. 

"(The witness consults with his counsel.) 

"Mr. Price. I still decline to answer on the basis of my previously 
Stated grounds, in my objection as previously stated, and on the further ob- 
jection that no legislative purpose can be served by again asking me this 
question in open hearings. 

"ir. Sourwine. Were you through, sir? 

"ir. Price. Yes, sir. 

"Mr. Sourwine. Do you mow, lir, Price, that one Marcella Hitschmamnova, 
now connected with the United Nations, was a courier for the Commnist Party? 

‘ir. Price. I would like to consult with counsel, please. 

"(The witness consults with his counsel.) 

‘ka. Price. I would decline to answer that question also on the previously 
stated grounds and on the additional grounds that no legislative purpose is 


served. 


‘M. Sourwine. This question has not been asked you before, so the second 


portion of your objection is inapplicable. I ask that the witness be ordered 
and directed to answer the question. 

"The Chairman. Yes, sir. 

“Yr, Price. I would like to consult with counsel. 

"The Chairman. Yes, sir; you may consult with counsel. 

"a. Wittenberg. Could I consult with Mr. Sourwine for one moment? 


‘ir. Sourwine. I am sorry, is counsel addressing the Chair? 
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x. "Mr. Wittenberg. No; I am addressing you. Could I speak to you for 
one moment? I think we could expedite matters if we did. 

"Mr, Sourwine. I don't see any need for a private conference at this 
point. 

[1692] "Mr. Wittenberg. I see no need for private conferences; I am prepared to 
waive any direction each time to a question, and go ahead on the objection to 
the answer. We are not going to be technical and require a direction to 
answer each question, as we will regard each question as an order and a 
direction to answer. ile are not going to stand on it. 

™r, Sourwine. Counsel for the witness has offered to regard each 
question as an order and direction. 

"I am afraid that might not quite fulfill the legal requirements that the 
witness, after refusal, be given to understand that he is, notwithstanding hi- 
refusal, ordered and directed to answer the question. I am afraid we will 
have to proceed. 

"ir, Wittenberg. lr. Sourwine, I will stipulate that he does understand 


the question and is refusing to answer it. 


"Mr. Sourwine. Well, I am not sure that under the circumstances the 


Supreme Court would recognize-— 

"The Chairman. Proceed, hr. Sourwine. 

"My, Sourwine. Mr. Price, did you ever fly an airplane for or at the 
direction of the Communist Party? 

"Mr. Price. I would like to consult with counsel, sir. 

"(The witness consults with his counsel.) 


‘Mr. Price. I will decline to answer this question on my previously stated 
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grounds, and on the additional grounds that this is a question which was put 
to me and answered in the closed hearings of this committee, and that certainly 
at this point no legislative purpose can be served by repeating such a 
question, the implication of which is a matter of insinuation by some person 
who I have no knowledge of, a faceless informer, perhaps, and the effect of 
having that question repeated here is to do nothing except to defame me in 
public and to slander my reputation. 

"ir. Sorwine. Hr. Price, the fact that you have refused to answer a 
question at one time is no assurance that you might not subsequently answer 
the question. 

"The Chairman. The witness said he answered the question. 

"Senator Jenner. He said he answered the question in closed hearings. 

"ir. Sourwine. Did you answer the question in closed hearings? 

"Senator Jenner. He stated he did. 

Price. I most certainly did. 


Sourwine. How did you answer it? 


Price. I would like to have my answer to that question from the 


record of the closed hearings. 

“ir. Sourwine. No; we are asking you how you answered it, sir. 

Mo. Price. I would like to consult with counsel, sir. 

"(The witness consults with his counsel.) 

ir. Price. I would like to recollect my answer by access to the record, 
otherwise I decline to answer the question. 

‘la. Sourwine. All right, sir. 


"Did you ever fly an airplane outside the continental limits of the 


United States? 

“ir. Price. I would like to consult with counsel, sir. 

"(The witness consults with his counsel.) 

[1693] “Mir. Price. I would like to answer that by saying I have flow 
considerably outside the United States as a pilot for the United States Navy. 

‘Mr. Sourwine. Yes, sir. 

"Were you at the executive session asked the question as to whether you 
at any time flew outside the continental limits of the United States? 

ir. Price. I would like to consult with counsel on that. 

"(Witness conferred with his counsel.) 

"Mr. Price. I would decline to answer that or similar questions unless 
I am allowed access to the record to refresh my recollection. 

‘Mir. Sourwine. You know that you have had access to this record for yor 


or your counsel any time you have wanted to see it, don't you? That is a 


standing rule of the committee, that a witness and his counsel may always have 


access to executive session records of their own testimony. 

“ir. Price. Well I would like to consult with counsel on that, sir. 

™r. Sourwine. All right. 

"(Witness conferred with his counsel.) 

“Mr. Price. Well, I have had no access to such a record, sir, and I 
would like to look at it now. 

“Nir. Sourwine. Would it be satisfactory to you if I read the question 
ad answer from the executive record? 

"Mr. Price. Yes, sir. 


"Mr. Sourwine. (reading): 
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"tir. Sourmwine. Did you at any time fly outside the continental limits of 
the United States? 

"(The witness confers with his counsel.) 

“tir. Price. No, sir. I would like to ask again what bearing this has on-- 

"ir. Sourwine. This is one of several questions I propose to ask testing 
the credibility of the witness's answer to the last previous question. 

‘Mr. Price. On that basis I decline to answer on the previous grounds. 

"i. Price. Er. Sourwine, upon my recollection, that is not my answer. 

"ir. Sourwine. Well, tell us what your answer is. 

"The Chairman. that is your answer? 

“Senator Jemer. that is your answer? 

"(jHitness conferred with his comsel.) 

“kr. Price. Can I consult with ny lawyer? 

“The Chairman. I expect you had better. 

"(lHitness conferred with his counsel.) 

‘ir. Price. lr. Sourwine, if what I heard from your lips as to what my 
answer was before the closed hearing is correct, then this record is wrong. 

"ir. Sourwine. Let us just get down to the question of what the facts are. 
Let us not talk about the previous record; let us talk about this hearing here. 
If that is agreeable, let us go forward on that basis. 

"ir. Price. I would like to consult with counsel. 

"fhe Chairman. Mr. Price, the committee does not desire to entrap you, 


sir. We just want you to give us your best recollection in answer to the 


questions; that is all. We want to be very, very fair with you, sir. 


“ir. Price. Well, Senator, perhaps you can alleviate my doubts by 
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[1694] indicating to me how a question which I answered one way in a closed 
hearing ¢omes up in the hearing another way. 

"The Chairman. Well, I don't believe that the reporter now has changed 
he record, I don't believe that they changed your answers. It would be a 
criminai offense. 

thir. Price. Well, I might say that it could be a mistake. 

"The Chairman. Then tell us how it is; correct it now, sir. We are 
not trying to entrap you. 

‘ir. Price. Well, I would like to consult with counsel. | 

"The Chairman. That is all right, sir. 

(Witness conferred with his counsel.) 

"The Chairman. All right, sir. 

"(Senator Welker returned to the hearing roon.) 

“Mr. Price. Well, sir, I will answer the question in this way, that I 
have flown outside the continental limits of the United States. I think the 
confusion on my part at this point is that is the discrepancy between my 
aswer which is on the record of the closed hearings, and the fact that I have 
never denied having not flown in such a way. . 

"Nr, Sourwine. Did you, sir, fly a considerable mileage in Central 
America and Latin America? 

"Mr. Price. I would like to consult with counsel, sir. 

"(The witness consults with his counsel.) 

"Mr, Price. I decline to answer this question on the grounds previously 


stated. 


"The Chairman. I order you and direct you to answer the question—— 


‘Mir. Price. I would like to consult with— 

"The Chairman (continwing). — under penalty of contempt of the United 
States Senate. 

™ir. Price. I would like to consult with counsel. 

"(The witness consults with his counsel.) 

"(Senator Welker came into the hearing room at this point.) 

"ir. Price. I decline to answer on the grounds previously stated. 

"ir. Sourwine. Is it not a fact, sir, that you did fly a privately owe? 
airplane, as distinguished from a military or Naval airplane—that you did so 
as a private citizen; that you fiew in Latin and South America, and that durin: 
that flight you had another person with you for a good part of the time? 

"Mr, Price. I would like to consult with counsel, sir. 

"(The witness consults with his counsel.) 

ir, Price. I decline to answer that question on the same grounds. 

"The Chairman. I will overrule you and order and direct you to answer 
the question on penalty of contempt of the United States Senate. 

Mir. Price. I still decline to answer that question, sir. 

"The Chairman. Wow, is it a fact that this party who accompanied you on 
part of that trip was a courier for the Commmist International? 

‘thir. Price. I would like to consult with counsel, sir. 

“The Chairman. All right, sir. 

"(The witness consults with his counsel.) 


Nr, Price. I would like to say, Senator, that this is a question which 


I answered fully before the closed hearings. The only reason why this question 
could be put to me today in this open hearing -- 
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[1695] "The Chairman. The question I just asked you neat not asked you, 
was it, in the executive session? It was not asked you. 

"Nr, Price. It may not have been in the exact wording, bat this question 
was asked me, sir. 

"The Chairman. Mr. Reporter, read the question. Now I want the witness 
to answer it. 

"(The question was read.) 

"(The witness consults with his counsel. ) 

"Nr. Price. I will ansver that question in this way: The answer to 
the question is, 'No.' The answ rt would like to add to that the fact that 
this question, possibly in a slightly different form, was asked of me at the 
closed hearings, and the only reason that it can be asked today, and the 
reason--the fact that it is asked today can serve no Legislative function 
because you know my answer to that question. 

"The Chairman. No, sir. 

"Mr, Price. You know that my answer to that question is spread on the 


record as thickly as strongly as it possibly can be. 


"The Chairman. No, sir, that question was not asked you in executive 


session. 

“Nr, Price. Well, I answered that. 

"The Chairman. Just answer it—vwait a mimute, please—just answer the 
question. You say, 'Ilo.' That is the answer, is it not? 

"Nir, Price. That is--yes, that was my answer. . 

"The Chairman. All right, now I ask you to proceed, lr. : Counsel. 


“Mr, Sourwine. For the sake of testing the credibility of your answer 


106. 
to that question, I ask you this: tho was the person who accompanied you on 


that lengthy flight in Latin and Central America? 

“ir. Price. I would like to consult with counsel, sir. 

"(The witness consults with counsel.) 

"Hr. Price. Well, I would like to know that right the committee has in 
testing my credibility. 

"ir. Sourwine. I ask that the witness be ordered to answer. 

"The Chairman. You are ordered and directed to answer that question on 
penalty of contempt of the United States Senate. 

ir. Price. I decline to answer on the same grounds as previously stated. 

"i. Sourmine. Are you, in comnection with that refusal to answer, 
making any claim of right or privilege under the fifth amendment to the 
Constitution? 

ir. Price. I would like to consult with counsel. 

"(The witness consults with his counsel.) 

"ir. Price. No, sir, I am not. 

™r. Sourwine. I have no more questions to ask of this witness, Mr. 
Chairman. 

"Senator Jenner. I have no questions. 

“Senator Welker. No questions. 

"The Chairman. You may stand aside. 

‘Mr. Wittenberg. I would lileto say the witness was asked other questions, 
Mr. Sourwine, along those lines, and he denied categorically ever flying for 
the Commmist Party or the Commnist— 

"The Chairman. Wait just a minute, lr. Counsel. 
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[1696] lir. Sourwine. I think if counsel wants to testify, he ought 
to be sworn. 

"Senator Jenner. Yes; swear the counsel and let him testify. 

"ir. Price. Could I answer, Mr. Sourwine-—-could I make a statement at 
this point? 

"The Chairman. Yes, sir, I will permit you to make a statement. 

‘Mir. Price. I would like to make the following statement, that never any 
place in the world, any time in my life, have I ever been involved in such an 


activity as suggested here in any way whatsoever at any one's direction, at 


the direction of any of the organizations as were mentioned in the closed 


hearings, or any such organizations; that anyone who ever flew with me was 
ever engaged in such an activity; that I ever had knowledge of such activity; 
or that I was ever approached to participate in such an activity; and this i: 
what I would like to have on the record, because this committee knows full we=i 
that I have answered this question in this way, in the closed hearings, and 
the only reason that it can be brought up here again today is to slander me 
in public, and I resent this very mech. 

"The Chairman. You are wrong, sir. 

"Are there any further questions? 

"Nr. Sourwine. I think-- 

"Mr, Price. And I would like to ask lir. Sourwine— 

"The Chairman. Wait just a minute now. 

"Nr. Sourwine. I think, in view of this question, lr. Chairman, this 
statement by the witness again, we should have a question, or perhaps several 
questions, going to the credibility of the statement. 


‘For that purpose, sir, I will ask you: 

"then was it that you made this lengthy trip to Latin and Central 
America? 

"ir. Price. I would Like to consult with counsel. 

"(titness consults with his counsel.) 

"Nr. Price. I decline to answer on the grounds stated in the objection, 
and on the additional grounds that my credibility as a witness is not at 
question here. And I would also like at this tine— 

tir, Sourwine. The credibility of the witness is always at issue. I 
will ask another question. 

“The Chairman. I order and direct him to answer the question. 

‘ir. Price. I decline to answer it. 

“if I may, i. eee 

‘tir, Sourwine. At those direction or instigation did you make this 
flight in Latin and Central America? 

‘ir. Price. I would like to consult with counsel. 

"(iHtness confers with his counsel.) 

“a. Price. I will answer that question, Mr. Sourwine; that while I 
have a chance, I would like to make the same request here I made before you 
in the closed hearings, hich is to request your assistance to help me in 
framing a question on these matters in the strongest possible language and in 
the broadest possible terms, so that there is no doubt left vhatsoever, any 
place, that I have denied any kind of such activity, of any nature, at any 


time, or any place. 


"fhe Chairman. li. Price, I told you, sir, that we would not attempt to 
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entrap you. Please answer lir. Sourwine's question. 


{1697] "lire. Price. AJ] right. Could I have it read again, please? 


"The Chairman. Read it. 

"(Question read.) 

Mir, Price. This trip was made by me at my om erection: I made such a 
trip in order to sell an aircraft, in order to do sone free lance stories 
along the way. 

"Mr, Sourwine. Whose airplane did you fly in? 

"Mr. Price. I would like to consult with counsel. 

"(Witness confers with his counsel.) 

ir. Price. It was my orm. 

"Mr. Sourwine. Did you sell it? 

‘lir, Price. Yes, sir. 

Sourwine. To whom did you sell it? 
Price. I do not recall his name now. 

. Sourwine. there did you sell it? 
Price. Panama City. 

"Mr, Sourwine. To a resident of Panama City? 

"Mr. Price. I would like to consult with counsel. 

n(\Witness confers with his counsel.) 

‘Mir. Price. I believe he was a resident of either Panama or a United 
States resident of the Canal Zone--I am not sure which. : 

WNr, Sourwine. Did you take the airplane down there for the purpose of 
delivering it to him, or did you meet him for the first time, or contact hin 


for the first time, after you got down there? 
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‘ir. Price. I met him in his response to an ad I place in the local 
papers, to sell the airplane. 

"Mr. Sourmine. By ‘local paper,' you mean the paper where? 

"hr. Price. In Panama City. 

‘i. Sourwine. In other words, are you testifying you flew the airplane 
to Panama City and while there placed an ad in the Panama City paper? 

"ir. Price. That is correct. 

"ir. Sourwine. what a way to sell an airplane. thy did you choose 
Panama City as the place to go to put an ad in the paper to sell your airplane‘ 

"Counsel will please desist from talking to the witness while the 
questions are being asked. 

"ir, Wittenberg. Do you regard the interjection by counsel without a 
question pending as fair—by counsel, a remark which would tem to insimate 
the witness is not telling the truth? 

"The Chairman. ii. Sourwine was asking the question, counsel, and you 
were talking to the witness. 


ir, tittenberg. Both the insimation contained in lir. Sourwine's 


gratuitous remark— 

“The Chairman. Go ahead and proceed. 

‘7. Sourwine. thy did you pick Panama City as the place to go to put 
an ad in the newspaper to sell an airplane? 

‘Mir, Price. I would like to consult with counsel. 

"(Consultation between witness and his counsel.) 

“ir, Price. I believe the question was why did I go to Panama City 
to sell the airplane? 
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“ir. Sourwine. Why did you pick Panama City as the place to go to 
put an ad in the newspaper to sell an airplane? 

[1698] Mr. Price. Because it was a good market for aircraft at that 
point. 

"Nr. Sourwine. How did you know that? 

"tir, Price. I don't know, except in reading articles about the fact that 
there was a good market for used planes in Central America. 

"Mr. Sourwine. Hr. Price, have you ever been a member of the Commnist 
Party? 

"I asked you once earlier if you are now a member, and I will ask you 
whether you have ever been a member of the Communist Party. 

"ir. Price. I'd like to consult with counsel, sir. 

"(Consultation between witness and his counsel.) 

“Mr. Price. I decline to answer that on the same grounds. 


“Nr. Sourwine. I have no more questions. 


"The Chairman. I order and direct you to answer the question. 


"Nr. Price. I decline to answer that question on the grounds previously 
stated. 


"The Chairman. You may stand aside. 
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(1717) COMUIUNIST ACTIVITY IN NEW YoRK 


FRIDAY, JANUARY 6, 1956 


UNITED STATES SENATE, 
SUBCOMMITTEE TO INVESTIGATE THE ADITINISTRATION 
OF THE INTERNAL SECURITY ACT AND OTHER INTERNAL 
SECURITY LAWS OF THE COMMITTEE ON THE JUDICIARY 


Washington, D. C. 

"The subcommittee met, pursuant to notice, at 10:10 a.m., in room 318, 
Senate Office Building, Senator James 0. Eastland (chairman of the sub- 
committee) presiding. 

"Present: Senators Eastland, Hennings, Watkins, Jenner, and Welker. 

"AJso present: J. C. Sourwine, chief counsel; and Benjamin Mandel, 
research director. 

"The Chairman. The committee will come to order. 

"J have a telegram that I am going to read into the record. This 


telegram is addressed to the chairman: 


"The Long Island Daily Press is in accord with your committee in its 
efforts to expose Cormmist infiltration wherever found, and certainly 
welcomes any revelations bearing on the local scene. 

"Far from being upset because of the revelation that a Communist—directed 
clique operated in the 1930's among employees of the Press, we are grateful 


for the authoritative corroboration of the stand we took at the time, both 
in the colums of our paper and in appearances before public bodies. 

"ye took our fight to the people during the period of the 'popular 
front! when the Commmists and the fellow travelers were riding high}.and 
we did not shrink from firing all those who were lending themselves to 
the Commmist cause. 

Unfortunately there have been distortions of the news emanating from 
your committee, at our expense. These distortions have in no way been the 
fault of your committee, but have falsely represented that you are inves- 
tigating the Press. As the record shows, the Press fought the Commnist 
danger to a standstill in our newspaper and in our commmity at a time 
when it was hardly fashionable to do so. If any Commmist or fellow 
traveler in our midst was overlooked, we certainly would be grateful to 
have him uncovered. 

Ne do not believe that your committee is 'after' our newspaper. May we 
ask you, therefore, to cooperate in counteracting a distortion by stating 
your own knowledge as to the role the Press has played in dealing with 
Communist infiltration. 


"(Signed) Edwart Gottlieb, 
"Managing Editor, Long Island Press, Jamaica, N. Y. 


"To yhich I would make this statement. This will be my reply. I also 


sent a telegram incorporating what I state here. 
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"The committee is investigating all of the testimony and information 


given it by all witnesses, and that includes testimony of Clayton Knowles, 
‘> the effect that he was a member of a Commmist unit while employed by the 
Long Island Press during 1937 and 1938. 

[1718] "The committee is not investigating the Long Island Press or any 
other newspaper. We are aware of the fact that the Long Island Press was 
alert to the danger of the Communist infiltration from a very early date and 
was aggressive and effective in combating this danger in its own organization. 

"What we are interested in, if we can learn it, is the story of the past 
and present activities of the persons named by Mr. Knowles as, members of the 
Communist cell to which he belonged. None of these persons, so far as we can 
ascertain, has been employed by the Long Island Press for many years. 

"Senator Hennings. ‘In connection, Mr. Chairman, with the statement the 
chairman has just read, I was unable to be at the hearing yesterday afternooi: 
because of the meeting of the Democratic policy committee, a great part of 
the afternoon. 

"On Monday I expressed some misgivings and doubts about the calling of 
certain witnesses who had been, for a short time or, indeed, even for eome 
considerable time, members of the Communist Party, reaching back into a 
period of 15 or 20 years ago. I am sure that we have all had some concern 
about, for example, the calling of Nr. Knowles the other day. I did not know 
that Mr. Knowles was going to be a witness until shortly before he appeared 
to testify and knew nothing of the nature of his testimony. He didn't appear 
before any executive session where I happened to be present. When did he 


appear, Mr. Sourwine? 
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The Chairman. He appeared last fall at an executive session. 

™r. Sourwine. October 6. 

"Senator Hennings. I came on the committee last Jamary, so that was 
before I was a member of the subcommittee, was it not? 

"You mean this past October? Yes. That was during some other hearings— 
hearings of our Constitutional Rights Committee. 

"The thing that I think perhaps this committee might want to give some 
attention to—and counsel may be able to enlighten us, since we have no list 
of prospective witnesses, nor has any offer of proof as to what their testi- 
mony is likely to be been given to this subcommittee—is whether in calling 
some witnesses—and I do not know whether or not there are any witnesses 
who may be in what seemed to be lr. Knowles' category or not—we can be sure 
that we do not do an injustice and cause undue embarrassment and humiliation 
to a man who has completely rehabilitated himself, if he has no new or 


additional information to give this committee. 


"I think that no one will quarrel with nor take issue with the fact that 


this committee has the right to inquire into all efforts or, indeed, all con- 
summations of efforts of the Commmist Party to infiltrate newspapers or 
other media of commmiication. But I do believe that in certain cases, if 
such are to be heard, and if there are witnesses to be heard today or at any 
other time, in the interests of justice, because we have a duty to protect 
witnesses as well as to protect the purposes of this inquiry, that the sub- 
committee go into executive session so that we may determine whether or not 
the testimony of certain witnesses will be of substantial value to this 


committee and to the enlightenment of the general public. 
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‘Mr, Knowles did not appear in New York, and I learned for the first 
time when he appeared on Monday that he was to be a witness. 

[2719] "Now, I realize that we have a problem of not calling some 
witnesses and perhaps calling others in the same category, but I would like 
to say--and I am sure that the other members of this subcommittee are equally 
mindful to the same degree—-that simply to call a witness for the purpose of 
getting cumulative testimony, and particularly where his activities have been 
remote in time, and even more especialiy where they have been of very short 
duration and where he has rehabilitated himself, as Mr. Knowles did, by going 
to the FBI, by going to his employer and making a full and complete disclo- 
sure--I just wonder what useful purpose can be served in some instances in 


calling such witnesses. 


"What I am saying, I say by way of first suggesting that in such cases 


I do hope that counsel will consult with the committee in executive session 
if counsel has any doubt as to these points, because the law does recognize, 
even in the case of one having been convicted of a felony, that if that is 
remote in time--and the courts vary as to the number of years which may be 
said to be remote in point of time—-but that the defendant or other witness 
may not be interrogated as to previous convictions if they are so remote and 
if the witness has thereafter led a blameless and upright life. And I do 
think in the interest of justice and in the interests of preserving the in- 
tegrity and the high standing of this committee, we should be particularly 
cautious and aware of the possibility of umecessarily calling one before us 
who may have nothing to add to the general subject matter of our inquiry and 


who may be seriously damaged in his own personal and professional life. 


116. 
"I feel that that statement should be made at this time, and in making it I 
do not reflect upon the judgment of anybody, either the witnesses we are to 
hear hereafter or those that we have heard before. 

"Today, for example, we have no list of witnesses who are to appear. 

I assume that most of them are witnesses, Mr. Sourwine, who appeared in the 
executive hearing. 

™r. Sourwine. Yes, sir. 

"Senator Hennings. All of them? All of then, are they? 

“Mr. Sourwine. That is right. 

"Senator Hemmings. But I would like to suggest to the chairman that 
occasionally we do have an executive session of the committee so that counsel 
may make an offer of proof as we do in court, to determine some of these 
close cases. 

"The Chairman. Now, let the chairman state right there that the chair- 
man was not at the executive sessions in New York City. The Senator from 
Missouri conducted those sessions. And after the conclusion, I tried to 
reach him for a mmber of days and was informed by his office that he could 
not be reached. 

"So I discussed the testimony and set these hearings, and I think I 


took the right position and the only position that I could take. 


"Now, Mr. Knowles, I think, made a very fine witness. He has given 


the committee information that I think is invaluable. Some of it leads to 
people who are now in a State goverment. 
‘Senator Hennings. By the same token of course, I was in the State of 


Missouri after the hearings, and I do not reflect upon the chairman in any 
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sense when I make that statement. But I also tried to reach the chairman 


the week preceding Christmas week, and it just so happened that we are at 


times, all of us, difficult to reach. 


* * * * * 


Defendant's Exh. #2. 
RESOLUTIONS AND RULES 


ADOPTED BY THE 
INTERNAL SECURITY SUBCOMMITTEE 
OF THE 
COMMITTEE ON THE JUDICIARY 
OF THE 
UNITED STATES SENATE 
AT ITS MEETING 
FEBRUARY 7, 1955 


Proxy Ruie 

When a record vote on any measure or question is taken in the subcommittee, 
a majority of the membership being present, a Member who is unable to attend the 
meeting may register his vote by proxy, in writing. Such proxy shall be address: . 
to the Chairman or to the Counsel of the subcommittee, and shall contain refer- 
ence to the measure or question sufficient to identify it clearly and to inform 
the subcommittee as to how the Member wishes his vote to be recorded thereon. 
Such proxy if received before (or, with the consent of the subcommittee, within 
48 hours after) the taking of the record vote shall be counted and included in 
the final vote; and any such proxy shall thereafter be retained in the permanent 
records of the subcommittee as a part of the record of such vote. By written 
notice to the Chairman or to the Counsel at any time before the record vote on 
the measure or question concerned, any Member may withdraw a proxy previously 
given. Any challenge to the sufficiency of a proxy under this rule shall be 


decided by a record vote in the full subcommittee. 


Quorun 

Resolved, by the Internal Security Subcommittee of the Committee on the 
Judiciary, That pursuant to subsection (3) of Rule XXV, as amended, of the 
Standing Rules of the Senate (S. Res. 180, Slst Cong., 2d sess., agreed to 
February 1, 1950) and the resolution of the Judiciary Committee thereunder, 
approved January 20, 1955, a quorum of the subcommittee for the purpose of 
taking sworn testimony shall consist of not less than two Senators of such 
subcommittee, except when the subcommittee in its judgment, two-thirds of the 
subcommittee menbers concurring, may authorize a quorum of one Senator of 
such subeoumittee for the purpose of taking such testimony.%/ 

Staff 

Resolved by the Internal Security Subcommittee of the Committee on the 
Judiciary, That the Chairman of the Subcommittee, with the approval of a 
majority of the Subcommittee, shall employ such professional and clerical 
employees as are required by the Subcommittee during the 84th Congress. 

Resolved by the Internal Security Subcommittee of the Committee on the 
Judiciary, That the Chairman of the Subcommittee be authorized to submit to 
the Federal Bureau of Investigation the names of incumbent and future pros- 
pective employees of the Subcommittee with the request that the Chairman be 
advised whether there is any derogatory information in their files concern- 
ing any such employees. 

The information so procured shall be available to all members of the 


Subcommittee. 


%/ See resolution appended. 


ng. 
Rules for Procedures 

1. No major investigation shall be initiated without approval of a 
majority of the subcommittee. However, preliminary inquiries may be initiated 
by the subcommittee staff with the approval of the Chairman of the subcommittee 

2. Subpoenas for attendance of witnesses and the production of memo- 
randa, documents and records shall be issued by the subcommittee Chairman 
or by any other Member of the subcommittee designated by hin, 3 

3. Task forces of the subcommittee shall be designated by the Chair- 
man, from time to time, to operate in particular fields or for the purpose of 
performing particular assignments. Task forces shall not — without the 
approval of the Chairman, nor undertake any activities not assigned by the 


Chariman, or without his approval. 


4. Should a majority of the membership of the subcommittee request the 


Chairman in writing to call a meeting of the subcommittee, then in the event 
the Chairman should fail, neglect, or refuse to call such meeting within five 
days thereafter, such majority of the subcommittee may call ao meeting by 
filing a written notice thereof with the Chief Counsel of the subcommittee, 
who shall promptly notify in writing each hember of the subcommittee. 

5. Pursuant to subsection (3) of Rule XXV, as amended, of the Standing 
Rules of the Senate (S. Res. 180, Slst Cong., 2d sess., agreed to February 1, 
1950) and the resolution of the Judiciary Committee thereunder, approved 
January 20, 1955, a quorum of the subcommittee for the purpose of taking sworn 
testimony shall consist of not less than two Senators of such subcommittee, 
except when the subcommittee in its judgment, two-thirds of the subcommittee 
Members concurring, may authorize a quorum of one Senator of such subcommittee 


for the purpose of taking such testimony.*/ 
6. All witnesses at public or executive hearings who testify to matters 
of fact shall be sworn. 
7. Any witness desiring to read a prepared or written statement in 
executive or public hearings shall file a copy of such statement with the 
Counsel or Chairman of the subcommittee twenty-four hours in advance of the 
hearings at thich the statement is to be presented. The subcommittee shall 
determine whether such statement may be read or placed in the record of the 
hearing. 
8. &n accurate stenographic record shall be kept of the testimony of 
all witnesses in executive and public hearings. The record of his ow testi- 
mony whether in public or executive session shall be made availble for inspec— 
tion by witness or his counsel under committee supervision; a copy of any 
testimony given in public session or given by the witness in executive sessiz: 
and subsequently quoted or made part of the record in a public session, shall 
be made available to any witness at nis expense if he so requests. 
9. Interrogation of witnesses at subcommittee hearings shall be conducted 
on behalf of the subcommittee by Members and authorized staff personnel only. 
10. Ali testimony taken in executive session shall be kept secret and 
shall not be released for public information iwithout the approval of a 
majority of the subcommittee. 

11. No report of the Subcommittee shall be made to the Senate without 
a majority vote of the full committee, nor released to the public without 
the authority of a majority of the subcommittee 


%/ See resolution appended. 


121. 

12. AIL staff members shall be confirmed by a majority of the subcom- 
mittee, The compensation of staff members shall be fixed by the Chairman, 
who shall also have authority to dismiss any member of the staff. 

In addition, the following rule was adopted by a majority of the sub- 
committee on March 29, 1955: : 

RESOLUTION 

Pursuant to authority of subsection (3) of Rule XXV, as amended, of 
the Standing Rules of the Senate (S. Res. 180, 81st Cong., 2a sess., agreed 
to February 1, 1950) and the resolution of the Judiciary Committee there— 
under, approved January 20, 1955, and the resolution of the Internal Security 
Subcommittee thereunder, approved February 7, 1955, a quorum of one Senator 
of such Subcommittee is authorized to sit for the purpose of taking the 


sworn testimony of any witness in Executive Session. 


The further resolution was adopted April 20, 1955. It makes the same 


provision with reference to open hearings. 
RESOLUTION 

Pursuant to authority of subsection (3) of Rule XXV, as oo. of 
the Standing Rules of the Senate (S. Res. 180, Slst Congress, 20 sess., agreed 
to February 1, 1950) and the resolution of the Judiciary Committee thereunder 
approved January 20, 1955, and the resolution of the Internal Security Sub- 
committee thereunder approved February 7, 1955, a quorum of one Senator of 
such Subcommittee is authorized to sit for the purpose of taking the sworn 


testimony of any witness in Open Session. 


SENATE JUDICIARY COMiTTTEE RESOLUTION 


Resolved by the Committee on the Judiciary, That each subcommittee 
thereof shall, pursuant to subsection (3) of rule XXV, as amended, of the 
Standing Rules of the Senate (S. Res. 180, Slst Cong., 2d sess., agreed to 
February 1, 1950), fix a quorum of such subcommittee for the purpose of taking 
sworn testimony which shall consist of not less than 2 Senators of such sub- 
committee, except (1) when any subcommittee in its judgment, two-thirds of 
the subcommittee members concurring, may authorize a quorum of 1 Senator of 
such subcommittee for the purpose of taking such testimony, and (2) for the 
purpose of taking such testimony with respect to any private relief measure 
or question relating to private relief the quorum so fixed shall consist of 
1 Senator of such subcommittee. 

(Adopted Jamary 20, 1955.) 
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WAITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,374 


WILLIAK A. PRICE, Appellant, 
Vv. 
UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District Court For the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District Court for 
the District of Columbia convicting appellant of violating 2 U.S. Code, sec. 192 


(J.A. 10). ‘The final judgment was entered on December 11, 1963 (J.A. 10). 


Notice of appeal was filed on December 19, 1963. Jurisdiction below was based 
on D. C. Code sec. 13-306. Jurisdiction of this Court in conferred by 28 U.S. 
Code, sec. 1291. 

STATEMENT OF THE CASE 


Appellant was convicted on seven counts of an indictment charging him with 
refusal to answer certain questions put to him by the Subcommittee on Internal 
Security of the Judiciary Committee of the United States Senate, herein called 


the Subcommittee. 


2. 


Appellant first appeared before the Subcommittee in executive session in 
New York City on December 7, 1955. Only one Senator, Senator Hennings, was present 
at the time (J.A. 12). According to counsel for the Subcommittee, Mr. Sourwine, 
appellant was subpoenaed to appear before the Subcommittee on the basis of his, 
Sourwine's, recommendation to the Chairman of the Subcommittee. Mr. Sourwine had 
prepared a list of witnesses to be subpoenaed to this hearing which he had pre- 
sented to the Chairman. Appellant's name was on the list, but Mr. Sourwine did 
not discuss the appellant or the reasons for calling him with the Chairman (J.A. 
13, 15, 17, 28-29). There was no meeting of the Subcommittee itself which 
authorized either the hearings or the calling of appellant as a witness at the 
hearings (J.A. 32, 70, 71, 113-116). : 

According to Mr. Sourwine, the hearings grew out of the earlier testimony of 
one Winston Burdett before the Subcommittee in June of 1955. At this hearing, 
Mr. Burdett had named a number of newspapermen, including himself as having been 
members of the Commmist Party (J.A. 14). Neither Burdett nor anyone else had 
named appellant as a member, and the Subcommittee had no information that 
appellant had ever been a member of the Party (J.A. 14, 31). Mr. Sourwine testi- 
fied that he had recommended the subpoenaing of appellant, because appellant was 
at the time a newspaperman employed by the New York Daily News, and had run for 
vice-president of the New York chapter of the Newspaper Guild on a so-called "Rank 
and File Slate," and the Subcommittee had information which Sourwine "believed to 
be reliable...that the ‘Rank and File Slate' was supported by the Commnist 
Party" (J.A. 17-18). 


In addition, according to hr. Sourwine, the Subcommittee also had information 


of a confidential nature to the effect that appellant had once taken a trip to 
Latin America with an unidentified "Commmist courier" (J.A. 21). The trial 
court sustained Mr. Sourwine's refusal to disclose the source or nature of this 
information and refused to allow any cross—examination challenging the existence 
of the claimed information (J.A. 46, 53, 55, 56, 64-5). 

After appellant's appearance before an executive session, he was recalled 
to a public session of the Subcommittee in Washington, D. C., on Jamary 5, 1956, 
at which time he refused to answer the eight questions listed in the indictment 
(S.A. 74-111). An earlier conviction against appellant resulting from these 
refusals was reversed by the Supreme Court on the ground that the indictment 
failed to set forth the subject under inquiry before the Subcommittee, Russell 
v. United States, 369 U.S. 749. 

Appellant was subsequently reindicted, the new indictment alleging that the 
subject under inquiry was "Commmmist activities in news media," and that the 
questions which appellant had refused to answer were pertinent to that subject 
(J.A. 1). The trial court found appellant guilty on seven of the eight counts 


2 
in the indictment (J.A. 66-68). 


STATUTES AND RESOLUTION INVOLVED 
Title 2 U.S. Code, sec. 192 reads as follows: 


1/ Appellant's case was one of six decided on this common ground. Appel- 
lant;s case was chosen as the prime example illustrating the defect of the 
indictment and the invalidity of a conviction for contempt in the absence of an 
identified subject under inquiry before the investigating committee, see 
Russell v. United States, supra at 766-768. 


2/ The trial court acquitted the appellant on Count 4 on the ground that 
he had answered the question in that count (J.A. 26-27). 


4. 


"Every person who having been summoned as a witness by the 
authority of either House of Congress to give testimony or to 
produce papers upon any matter under inguiry before either 
House, or any joint committee established by a joint or 
concurrent resolution of the two Houses of Congress, or any 
committee of either House of Congress, willfully makes 
default, or who, having appeared, refuses to answer any 
question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 or less than $100 and imprisonment in a 
common jail for not less than one month nor more than twelve 
months." 


Senate Resolution 366, Slst Cong., 2d Sess., established the Subcommittee on 
Internal Security of the Committee on the Judiciary of the United States Senate 
and authorized that subcommittee to make a "study and een of the 
following: ; 


"(1) ‘The administration, operation and enforcement of 
the Internal Security Act of 1950; 


"(2) The administration, operation and enforcement of other 
laws relating to espionage, sabotage, and the protection 
of the internal security of the United States; and | 


"(3) The extent, nature and effects of subversive activities 
in the United States, its territories and possessions, 
including, but not limited to espionage, sabotage, and 
infiltration by persons who are or may be under the » 
domination of the foreign government or organization 
controlling the world Communist movement or any other 
movement seeking to overthrow the Government of the 
United States by force and violence." 


STATEMENT OF POINTS 


The Court below erred: 


1. In denying appellant's motion for judgment of acquittal and in entering 


a judgment of guilty. 
2. In denying the motion to dismiss the indictment. 


I. 


The original conviction in this case was reversed because of the failure of 
the indictment to allege a specific subject under inquiry. The government sought 
to remedy this defect by reindicting appellant and alleging that at the time of 
his appearance the subject under inquiry was "Communist activities in news media." 
But the mere insertion of this allegation does not alter the fact there was no 
specific subject under inquiry at the time of appellant's appearance, as shown 
by the govermzent'’s ow proof. 

The conviction below must also be reversed because of the failure of the 
goverment to prove the subject under inquiry as alleged in the indictment. The 
specific subject under inquiry was an essential element of the crime and it was 
for this reason that the governuent was required to allege it in the indictment. 
As an essential element of the crime, the government had the burden of proving it 
beyond 2 reasonable doubt, ‘The government failed to meet this burden. 

II. 

The conviction below mst be reversed because of the failure of the Sub- 
committee to follow its om rules. 

The Rules of Procedure adopted by the Subcommittee provide that "No major 
investigation shall be initiated without approval of the majority of the Sub- 


committee." There was no meeting of the Subcommittee to approve the subject 


under inquiry as alleged in the indictment. Even apart from the question of 


violation of the specific rule of the Subcommittee, the government was required 
to show specific authorization for the investigation of the subject under inquiry 


as alleged in the indictment. In the absence of such specific authorization, 


6. 


the Subcommittee which sat at these hearings lacked authorization to proceed. 

Appellant's conviction must also be reversed because the subpoena which 

summoned him to the hearing was not authorized by the Subcommittee. 
Im. 

The govermment had no legitimate interest in subpoenaing appellant and there 
was no valid justification for the invasion of his privacy and First Amendment 
rights. 

iV. 
The basic charter of the Subcommittee to conduct investigations does not 


authorize an investigation into Commmist activities in news media. Because this 


subject involves an impairment of First Amendment rights and freedom of the 


press, the Court should not assume that Congress authorized any such investigation 
in the absence of an express statement of Congress to that effect. Further, if 
the Court were to construe the Committee's charter as authorizing such an 
investigation, this would bring the authorizing resolution into conflict with 
the mandate of the First Amendment. 

ARGUMENT 


I. The Government Failed to Prove that the Subcommittee Was Engaged 


in_ Investigating the Subject Under Inquiry as Alleged in the 
Indictment. In Fact, There Was No Specific Subject under 
Inquiry before the Subcommittee. 


In Russell v. United States, 369 U.S. 749, the Supreme Court, in discussing 
the facts of the present case stated as follows (766-768): 


"In No. 12, Price v. United States, the petitioner refused to 
answer a number of questions put to him by the Internal Security 
Subcommittee of the Senate Judiciary Committee. At the beginning 
of the hearing in question, the Chairman and other subcommittee 
members made widely meandering statements purporting to identify 


7. 


the subject under inquiry. It was said that the hearings were 
tnot. . . an attack upon the free press’, that the investigation 
was of "such attempt as may be disclosed on the part of the 
Commmist Party . . . to influence or to subvert the American 
press.' It was also said that 'We are simply investigating con- 
munism wherever we find it.’ In dealing with a witness who 
testified shortly before Price, counsel for the subcommittee 
emphatically denied that it was the subcommittee's purpose 'to 
investigate Commmist infiltration of the press and other forms 
of commmication.' But when Price was called to testify before 
the subcommittee no one offered even to attempt to inform hin 
of that subject the subcormittee did have under inquiry. At 

the trial the Government took the position that the subject 
under inquiry had been Commmist activities generally. The 
district judge before thom the case was tried found that 'the 
questions put were pertinent to the matter under inquiry? 
without indicating what he thought the subject under inquiry was. 
The Court of Appeals, in effirming the conviction, likewise 
omitted to state what it thought the subject under inquiry had 
been. In this Court the Government contends that the subject 
under inquiry at the time the petitioner was called to testify 
was 'Commmist activity in news medi2.'* 


The goverment sought to remedy this defect of the lack of a specific subject 


under inquiry by reindicting appellant and alleging that at the time of appellant's 


appearance the subject under inquiry was "Cormmist activities in news media." 
But the mere insertion of an allegation in the indictment does not alter what 


\ 


sources of material for which we can ascertain the subject under inquiry, if any, 
(1) the published transcript of the hearings, and (2) the trial testimony of the 
Subcommittee counsel, lir. Sourwine. 
We turn first to examine the published transcript of the hearings at which 
There was no Subcommittee resolution setting out a subject under inquiry. 


We show below that this is an independent ground requiring reversal of the 
conviction below. 


8. 


appellant appeared as a witness and which was introduced into evidence as Govt. 
Exhibit 6. The cover page of the transcript describes its contents as "Strategy 
and Tactics of World Commmism (Commnist Activity in New York)." Uhen the 
hearings were opened on January 4, 1956, Senator Eastland, Chairman of the Sub- 
committee described the subject of the hearings as follows (J.A. 68-69: 


"The hearings we are about to open stem from sessions of 
this subcommittee held on Jue 28 and 29, 1955, in which we heard 
the testimony of Mr. Winston Hansfield Burdett, a newspaperman and 
broadcaster. 


"Having been drawn into the Commmist Party in 1937 and having 
left that organization in the early 1940's, Hr. Burdett rendered 
a patriotic service by discleSing to the subcommittee the names 
of men and women whom he kmew as members of the Communist Party. 


"In conformance with its mandate from the United States Senate 
and from the American people, the subcommittee was in duty bound 
to pursue every lead which developed out of the Burdett testimony. . . . Lf 


"The subcommittee could not be unmindful of the fact that among 
the persons involved in this investigation have been many who were 
or are members of the press, and that the international Commnist 
conspiracy has as one of its primary aims the influencing of | 
public opinion, thus carrying on its psychological warfare against 
the United States and its institutions from inside by methods of 
penetration. These facts did not in any way decrease the importance 
of carrying forward the investigation with diligence, care, and 
devotion to duty. The present hearings open up a subsequent chapter 
to the Burdett testimony of June 26 and 29, 1955." 


Senator Hennings, another member of the Subcommittee who had presided at 
appellant's executive hearing subsequently stated that he had not heard the 
Chairman's statement as to the purpose of the hearing and said (J.A. 70): Vai 


"I would like to have the position of the committee, if it be 
the position of the majority of this committee, since the committee 


L/ As noted previously, supra, p. 2, nothing in Burdett's testimony led 
to appellant. 


9. 


has not met to determine whether one policy or another is to be 

pursued in the course of these hearings - that it be generally know 

and understood that this is not an attack upon any one newspaper, 

upon any group of newspapers 2s such, but an effort on the part 

of this committee to show such participation and such attempt as 

may be disclosed on the part of the Communist Party in the United 

States or elsewhere, indeed, to influence or to subvert the 

4merican press." 

The Chairman responded that he agreed with Senator Hennings' statement but 
then added: “tle are not singling out any newspaper and not investigating any 
newspaper or any group of newspapers. We are simply investigating commnisn 
wherever we find it. . . ." (J.4. 70). 

When Mr. Glaser, the first witness called on Jamary 4 stated (J.A. 71) that 
"The announced reason for this hearing was an intent to investigate Commmist 
infiltration of the press and other forms of commmication," Mr. Sourwine 
interrupted (J.A. 71): 

“Por your information, the committee has made no such amnounce- 

ment. It is not accurate, and you heard the statement of the 

chairman this morning, concurred in by all of the members of 

the coumittee uho were present.” 

When another witness, ur. Zalph, inquired as to the specific subject under 
inquiry before the Subcommittee, Mr. Sourwine responded for the Subcommittee as 
follows (J.A. 74): 

"The subject matter of the committee's inquiry is Commmist 

activity and the committee is proceeding on the basis of previous 

testimony and information furnished to it with respect to Communist 

activity." 

In his trial testimony, Mr. Sourwine made it even clearer that the Sub- 
committee had no specific subject under inquiry before it at the time of the 


hearings. According to Mr. Sourwine, it was the invariable practice of the 


Subcommittee not to conduct hearings on any specific subject under inquiry but 


10. 


to insist at all times that it was operating with its "full jurisdiction." Thus, 
Mr. Sourwine testified that the following statement which appears in the "Rules 

of Procedure" of the Subcommittee is an authoritative statement of the Subcommittee 
as to its practice concerning subjects under inquiry, a practice which was in 
force at the time of appellant's appearance before the Subcommittee: 


"Whenever this committee sits, it sits with its full power and 
authority. It is questionable whether the committee could, by its 
own act, limit, circumscribe or water-down the authority conveyed 
to it by the Senate and the full Committee on the Judiciary. The 
resolution under which we act is not limited to authorizing a . 
study and investigation; it directs that ‘a complete and continuing 
study and investigation' be made. Even if we could, by our om 
act, Limit our authority, it would seem clear that we cannot, by 
our ow act, limit our duty and responsibility under this resolution. 


* * * * * 


"In making a decision with respect to whether he wishes to — 
challenge the committee's jurisdiction, in comnection with any: 
particular question, a witness should consider the full authority 
and jurisdiction of the committee, as conferred by our basic resolution, 
and not any abbreviated statement of that authority or jurisdiction, 
or any off-the-cuff editorial description of the main or major subject 
matter of a particular hearing. The witness . . . should also bear 
in mind that the issue of pertinency goes not to the form of the 
question, or even to the answer, but to the information sought by 
the question. If a question is reasonably calculated to produce 
information material to any subject within the committee's overall 
field of responsibility and jurisdiction, it is pertinent even, 
though the answer may not produce such information. 


",. . . The important thing to remember is that the committee may 
question any witness before it at any time upon any subject germane 
to any area of its responsibility and jurisdiction." (J.A. 35-38). 


Continuing with regard to the subject under inquiry, Mr. Sourwine testified 
(J.A. 42): ". . . the committee had several things in mind with regard to Mr. 
Price. The committee was seeking information in several allied fields, all having 
to do with the activities of the Commnist Party and its strategy and tactics." 


n. 


Mr. Sourwine also reaffirmed the following testimony which he had previously 


5 
given in the Shelton case (J.A. 43-44): 


Can there be more than one question under inquiry at a hearing? 
Gh, certainly. 
How many can there be? 
There is no limit. 
&/ 
How many were there at this time? 
I would say there were a number of questions, sir. I do not know 
the precise mmber here.* 
x + * * 
Did you ever say that the question under inquiry at the Jamary 
6th hearing was the Scope and Extent and Activities of the 
Commmist Conspiracy Against the United States? 
I believe I did; yes, sir. 
4nd is that still your testimony? 
Hy opinion is, sir, that was certainly the question under inquiry." 
On redirect, Mr. Sourwine further sought to elaborate the Subcommittee's 
position on the subject under inquiry as follows (J.A. 62-63): 
"Mr. Hitz, *the’' subject under inquiry as I said earlier, 
it's as difficult to pin dowm as a flea. One question is a 
subject under inquiry for the purpose of that question. It 
5/ See Shelton v. United States, App. D.C. » 327 F2. 601. 
6/ Tt was agreed that the phrase "at this time" covered the series of 


hearings at which both Shelton and the appellant testified and which are 
reproduced in Govt Exh. 6. 


12. 


may be part of a broader subject under inquiry which is part 

of a broader one, which is part of a broader one, up to the 
full scope of the committee's authority, and they are all under 
inquiry at the same time, and the question is implementing the 
inguiry with regard to all of them at the same time. 


* % * % * 


", , . in ny contemplation, if the Court please, the committee in 
this case was investigating quite broadly Commmist activity. It 
was investigating Commmist strategy and tactics. It was investi- 
gating infiltration in mass commmications. It was investigating 
infiltration in the newspaper area. It was investigating efforts 
to infiltrate a printing union. It was investigating activities 
of specific individuals, and in the case of some of the questions 
that were asked of Mr. Price, it was investigating with respect 
to possible espionage activity. 


"Q, Mr. Sourwine. . . would you be good enough to endeavor to 
correlate that answer, in which you have mentioned things 
which might be considered to be six or seven subject > 
matters. . . to let us know whether you mean them to be 
six or seven different subjects of investigation, or do 
you mean them to be in a relationship other than different? 


"A, I thought I made it clear. It's like the collapsible cups 
that go one inside the other." 


lir, Sourwine's testimony on the subject under inquiry was Sogn authori- 


tative. He was the counsel for the Subcommittee, and the witness selected by the 
government to speak for the Subcommittee at the trial on the questionxof the 
subject under inquiry. Moreover, as we show below, there was never any Subcom— 
mittee action defining or delineating any subject under inquiry, and the entire 
question of what was to be investigated and which witnesses were 'to be subpoenaed 
were in essence delegated to Mr. Sourwine by the Chairman of the Subcommittee. 

In its opinion in the Russell case, after setting out the facts in appel- 
lant's case, the Court went on to delineate the vice in a contempt prosecution 
where there is no specifically defined subject under inquiry (767-768) : 


13. 


"It is difficultito imagine a case in which an indictment's 
insufficiency resulted so clearly in the indictment's failure to 
fulfill its primary office - to inform the defendant of the nature 
of the accusation ageinst him. Price refused to answer some 
questions of a Senate subcommittee. He was not told at the time 
what subject the subcommittee was investigating. The prior record 
of the subcommittee hearings, with which Price may or may not have 
been familiar, gave a completely confused and inconsistent account 
of what, if anything, that subject was. Price was put to trial 
and convicted upon an indictment which did not even purport to in~ 
form him in any way of the identity of the topic under subcommittee 
inquiry. At every stage in the ensuing criminal proceeding Price 
was met with a different theory, or by no theory at all, as to 
what the topic had been. Far from informing Price of the nature 
of the accusation against him, the indictment instead left the 
prosecution free to roam at large - to shift its theory of 
criminality so as to take advantage of each passing vicissitude 
of the trial and appeal. Yet Price could be guilty of no criminal 
offense uless the questions he refused to answer were in fact 

ainent to a ific ic under subcommittee i at the 
time he was interrogated." (underscoring supplied). 


In the light of the opinion of the Supreme Court, the conviction below 
cannot possibly stand. Although the new indictment sought to remedy the defect 
in the indictment by alleging a "specific topic under subcommittee inquiry," the 


government's om proof shows that there was in fact no specific subject under 


inguiry before the Subcommittee at the time of appellant's appearance. So far 


as the printed record of the Subcommittee's hearings is concerned, it is the 
same hearings which the Supreme Court characterized as giving "a completely 
confused and inconsistent account of what, if anything" the subject under inquiry 
was. lm. Sourvwine's testinony only served to demonstrate that there was in fact 
no specific subject under inguiry, and no standard by which the pertinency of 
questions could be tested; the Subcommittee insisting that it had the right to 
ask such questions as might interest it uhich it believed fell within the generz1 


scope of its jurisdiction. 

Moreover, even apart from the failure of the government to prove a specific 
subject under inquiry, the conviction below must be reversed because of the failure 
of the government to prove the subject under inquiry as alleged in the indictment. 
Under Russell, the specific subject under inquiry was an essential element of the 
crime and it was for this reason that the government was required to allege it in 
the indictment. As an essential element of the crime, the government had the 
burden of proving it beyond a reasonable doubt, Flaxer v. United States, 358 U.S. 
U,7. Whatever else may be said about the record in this case concerning the A 
ject under inquiry, at a very minimm it mmst be conceded that it was left in 
obscurity and confusion. As stated by the Supreme Court, the Chairman's opening 
statement on the subject was "widely meandering," and counsel for the Subcommittee 


"emphatically denied" that the subject under inquiry was that set forth in the 
@ ce 


indictment. Further, lr. Sourwine's trial testimony that the subject under 

inquiry was "like the collapsible cups that go one inside the Bene " hardly did 
anything to dispel the confusion. Accordingly, the conviction must be reversed 
because of the government's failure to prove an essential element of the indict- 


ment. 


7/ For a recent acknowledgment by the governnent that a conviction for 


contempt cannot stand in the absence of a specific subject under inquiry, see 
the brief for the government in Gojack v. United States, No. 13464 in this 
Court, where the government stated (p. 35, in. 22): 

"We do not, of course, in any way argue that because a subcommittee 
exercises the full authority of the Committee that a delimited area of 
inquiry need not be being pursued. A subcommittee, like the Coumittee 
itself, must, of course, have a delimited field 4f inquiry." 


8/ It should also be noted that by Nr. Sourwine's own admission: "in case of 
some of the questions that were asked of lir. Price, it [the Subcommittee] was in- 
vestigating with respect to possible espionage activity." Presumably, Nr. Sourwine 
was referring to the questions set out in Counts 3 to 7. If so, these questions 
were certainly not pertinent to the subject under inquiry alleged in the indictment, 
and a judgment of acquittal should have been entered as to them on that ground. 


1. 


It. The Conviction Below Must be Reversed Because of the Failure 
of the Subcommittee to Comply with Its Ow Rules. 


In Yellin v. United States, 374 U.S. 109, the Supreme Court held that a 
contempt conviction cannot stand where there is a failure of the investigating 
committee to follow its own rules. Under this doctrine the conviction below is 
required to be reversed for two separate although related violations of the Sub- 
committee's rules. 

A. The Investigation was not Approved by a Majority of the Subcommittee. 

The Rules of Procedure adopted by the Subcommittee on February 7, 1955 
provide that "No major investigation shall be initiated without approval of a 
majority of the subcommittee” (J.A. 119). The transcript of the hearing before 
the Subcommittee reveals that there was no prior meeting of the Subcommittee 
approving the investigation. In addition, Mr. Sourwine testified that there had 


been no prior meeting of the Subcommittee authorizing the specific subject under 


inquiry before the hearing (JA. 32). 


For this purpose we assume, as we must, that the subject under inquiry was 
that alleged in the indictment, i.e., "Commmist activities in news Be 
Obviously an inquiry into the subject of "Communist activities in news media" can 
only be characterized as 2 "major investigation"; and in fact the Subcommittee 
held three full days of public hearings at which it questioned 16 different wit- 
nesses. Yet this "major investigation" had not been, as required by the Sub- 

9/ This is shown by the statement of Senator Hennings at the beginning of 
the hearing. (d.A. 70). 

10/ We have already shown supra that if this was not the subject under 


inquiry, the conviction mst be reversed because of the failure to prove an 
essential allegation of the indictment. 


we 


committee rules, "initiated" 
Mr. Sourwine had two explanations for the failure to ¢ 
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Subcommittee. 


with the approval of the majority of the 
omply with the rule. (1) 


omplied with the rule, since it always "sits with 


its full jurisdiction and . - - nothing 
s to have any effect" (J.A. 


The Subcommittee has never ¢ 
its full power and in the exercise of 


ays or might say to the contrary i 


that amy member s 
the Subcommittee ‘had undertaken 2 


33). (2) Prior to the adoption of the rule, 

number of major lines of inquiry. They pretty well covered the field and we 

just continued those lines of inquiry" (J.A. 31,). 

yhen the Subcommittee had previously undertaken an inquiry into 

activities in news media." To the contrary, he had previously testified that 

grew out of the testimony of one Burdett in June, 1955 
L/ 


He did not, however, indicate 
"Commnist 


the present hearings 


which was subsequent to the adoption of the rule. 
These explanations of Hr. Sourwine show not compliance with the rule, but 
The only rational meaning of the rule is as a limitation upon the 


its negation. 
from conducting investigations without the prior 


Subcommittee staff to prevent it 


a majority of the Subcommittee. It is plain that this was not done 


approval of 
here, and, accordingly, under the principle of the Yellin case, the conviction 


below must be reversed. 


even apart from the question of violation of the specific rule of 


Moreover, 
the Subcommittee, the gov 
the investigation of the subject und 
such specific authorization, 
to proceed. United States v- Lamont, 236 F. ad 3123 


specific authorization for 
In 


ermment was required to show 
er inquiry as alleged in the indictment. 


the absence of the Subcommittee, which sat at these 


hearings, lacked authority 
Se 
The statement of the Subcommittee Chairman at the opening of the 


hearings was to the same effect, see supra, P- &. 
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United States v. Seeger, 303 F. ai 758. Accordingly, since the government has 


failed to prove such authorisation, the conviction below mist be reversed. 
5B. The Sd to & Was y Issued. 

Appellant's conviction must also be reversed under the controlling authority 
of this Court's opinion in Shelton v. United States, App. D.C. » 327 
FP. 23 601. 

In the Shelton case this Court reversed a conviction on the ground that the 
subpoena to appellant Shelton had not been authorized by the Subcommittee. In 
this connection, the Court stated as follows (F. 2d at 603): “As a matter of 
fact, no effort was made, according to Subcommittee counsel, to explain the 
reason for subpoenaing any perticular witness. The Subcommittee chairman was 
merely advised in general terms rhy counsel wanted subpoenas to issue. The record 
indicates that the subpoenas were prepared under the direction of the Subcommittee 
counsel and submitted to the chairman for signature." 

Qn the basis of this statement of facts, the Court concluded that the sub-— 
poena was invalidly issued since, wider the resolution establishing the Subcom 
mittee, the Subcommittee had "the power and the responsibility of deciding who 
shall be called" (F. 2d at 606), and, since the Subcommittee had not discharged 
this responsibility and had not authorized the issuance of the subpoena, the 
conviction mist be reversed. 

Appellant's case is identical to that of Shelton. Appellant testified before 
the Subcommittee at the same series of hearings as did Shelton. The testimony of 


both appears in a volume covering the hearings on Jarmary 4, 5, and 6, 1956 and 


12/ The underscoring is as in the opinion of the Court. 
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which is entitled Part 17 of the Strategy and Tactics of lorld Commmni.sm (Govt. 


Exh. 6). Appellant testified on the afternoon of Jamary 5 (Govt. Exh. 6, pp. 


1680-1698), and Shelton testified on the morning of Jamary 6 (Govt. Exh. 6, pp. 


1721-1728). Moreover, the record shows that the procedure employed in subpoe— 
naing appellant was exactly the same as that employed in subpoenaing Shelton. 
Their names were on the same list that was prepared by the Subcommittee counsel 
and given to the Chairman for approval (See fn. 8 of the Shelton opinion, F. 2a 
at 603-4). ‘This is shown by the following excerpts from the testimony of Sub- 
committee counsel Sourwine in this case: 


"Q, Did you state to the Chairman or otherwise discuss with 
him whether or not Hr. Price, a person on your list of suggested 
witnesses, was engaged in newspaper work? 


"A, To my best recollection we didn't discuss Hr. Price by 
name. His name was on the list. (J.A. 16-17). 


Se eh ee) Fe 


"A, In the first place there was only one subpoena, as I 
remember it. That was for New York. There was a call to 
return a second time. The subpoena was initially approved 
on the basis of a list of proposed witnesses which I had 
submitted to the Chairman and which he approved. I then 
caused the subpoenas to be prepared and the Senator signed 
and issued them. The recall was similarly approved on the 
basis of a list which I had offered to the Chairman and which 
he had approved, and after his approval I then caused notice 
to be sent to the counsel for the various witnesses, and I think 
in one case we did have to issue a subpoena, but I am not sure 
about that, but in Mr. Price's case notice was conveyed by 
telephone to Mr. Wittenberg, his counsel. 


"Q, And it was your testimony also that you had no particular 
discussion about Mr. Price with the chairman? 


uA, That's true." (J.A. 29). 


nl 


Additional excerpts from lir. Sourwine's testimony are to the same 
effect (J.A. 13-15, 19-20). 
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Thus the present case is indistinguishable from the Shelton case and appel- 
Jant's conviction shauld be reversed on the authority of the Shelton case. 

Appellant originally raised this point in a motion for summary reversal. 
This motion was denied, leaving the point to be considered on this appeal to- 
gether with the other points in the case. The government opposed the motion for 


summary reversal on the ground that the Supreme Court decision in United States 


vy. Bryan, 339 U.S. 323 furnished a distinction between the present case and 


Shelton. The Bryan case held that a congressional committee witness could not 
raise the issue of a lack of a quorum for the first time at the trial if that 
issue had not been raised before the committee itself. This rule, however, 
cannot serve to distinguish the present case from the Shelton case for two 
reasons: 

1. For the Bryan rule to be applicable, it would be necessary for the court 
to extend it so eas to hold that a witness camot raise at the trial a lack of 
authority for the issuance of 2 subpoena, unless the question was first raised 
before the committee. It is true that appellant did not raise this specific 
objection before the Subcommittee, but neither did Shelton. In this respect, 
there is no difference between the Shelton case and the present case. Shelton 
objected to appearing before the Subcommittee and so did appellant. Although 
the objections were somewhat different in nature, neither raised the objection 
that the Subcommittee had not authorized the issuance of the subpoenas. Accord- 
ingly, if appellee is correct as to the applicability of the Bryan rule to the 
present situation, then Shelton was wrongly decided. But Shelton is the law in 


this Court. 


2. A brief examination of the context in which the problem arises will show 


why the Bryan rule cannot apply to the situation presented by the Shelton case 
and appellant's case. then Bryan appeared before the investigating committee, 
she was aware that the committee did not have a quorum. The defect was apparent 
simply by counting the congressmen present. Accordingly, Bryan had the oppor- 
tunity at that time to object to the absence of a quorum. The rationale of the 
Bryan decision is that since the witness had no objection to appearing before a 
committee which lacked a quorum, she could not raise the ebsence of @ quorum as 
a defense at a subsequent trial for contempt. However, at the time that both 
Shelton and Price appeared before the Subcommittee, neither one of them had or 
could have had any kmowledge that the subpoenas that summoned them had not been 
authorized by the Subcommittee. It was not apparent at the tine, and only the 
testimony of Subcommittee counsel at the trial has disclosed the facts. There 
is no procedure whereby a witness before a congressional committee can take 
testimony to learn the manner in which a subpoena was authorized, aod therefore 
there was no opportunity for either Shelton or appellant to raise this objection 
before the Subcommittee itself. The first opportunity for learning the em 
stances of the issuance of the subpoena was at the contempt trial. 

If the government is correct that this question cannot be raised at trial 
unless it is first raised before the committee itself, then no witness would ever 

lj/ The file in the Shelton case shows that the government requested and 
was granted an extension of time to file a petition for rehearing but subsequer-t— 
ly advised the Court that the Solicitor General would not authorize such a pet.- 


tion. Presumably the Solicitor General also decided not to file a petition foi 
certiorari with the Supreme Court since no such petition was filed. 
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be able to raise the point, since no witness is ever in a position to raise it 
before the investigating committee. Essentially the logic of the goverment's 
position is that Shelton was wrongly decided. There is no factual or legal basis 
upon which Shelton can be @istinguished from the present case, and unless this 
Court desires to overrule Shelton, the decision in that case is controlling here. 


Itt. There ths No Showing of Justification for the Invasion of 
Petitioner's Privacy and First fmendment Rights. The Sub- 


committee Lacked Probable Cause for Subpoenaing Appellant. 
In Hatkins v. United States, 354 U.S. 178, the Supreme Court established (at 


197-98) that questioning by a congressional committee in the area covered by this 


indictment invades privacy and First Amendment rights, and that the intrusion can 


be justified only by an overriding legislative purpose. The Court said (at 


198-99) = 


"Accommodation of the congressional need for particular 
information with the individual and personal interest in privacy 
iis an arduous and delicate task for any court....United States 
v. Rumely makes it plain that the mere semblance of legislative 
purpose would not justify an inquiry in the face of the Bill 
of Rights. The critical element is the existence of, and the 
weight to be ascribed to, the interest of the Congress in 
demanding disclosures from an umalling witness. We cannot 
simply assume, however, that every congressional investigation 
is justified by a public need that over-balances any private 
rights affected. Todo so would be to abdicate the respon- 
sibility placed by the Constitution upon the judiciary to 
insure that the Congress does not unjustifiably encroach upon 
an individual's right to privacy nor abridge his liberty of 
speech, press, religion or assembly." 


This requirement of balancing public against private interest wes reaffirmed 
by the Court in Barenblatt v. United States, 360 U.S. 109, 126. As a corollary 
to this principle, the Supreme Court established the rule in Barenblatt that a 
witness may not constitutionally be subpoenaed before a congressional committee 


22. 


as the result of “indiscriminate dragnet procedures, lacking in aes cause 
for belief that [the witness] possessed information which might be helpful to 
the Subcommittee" (at 134). And in the related cases of Sweezy ve New Hampshire, 
35, U.S. 234 and Gibson v. Florida Investigation Committee, 372 U.S. 539, the 
Court held that questioning in this area may be constitutionally authorized only 
where there is a prior sufficient foundation justifying the invasion of privacy 
and First Amendment rights. | 

It is plain that in context, the government had no legitimate interest in 
subpoenaing appellant, and there was no valid justification for the invasion of 
his privacy and First Amendment rights. Indeed, properly speaking, there was no 
showing of any government interest in appellant's testimony, since, as we have 
seen, the interest was entirely that of Subcommittee counsel Sourwine, who made 
the decision to subpoena appellant without consultation with the Subcommittee or 
the Chairman. The appellant appears to have been the imnocent victim of the 


overzealous investigatory penchant of Subcommittee counsel. 


According to the Chairman of the Subcommittee, Senator Eastland, the hearings 


on January 4, 5, and 6 were an outgrowth of testimony given by one !nston 
Burdett in which he had named a number of people, including menbers of the press, 
as having been members of the Commnist Party (J.A. 68-69). Burdett had not 
named appellant (J.A. 14) and, according to Hr. Sourwine, the Subcommittee “had 
no information placing Hr. Price in the Commnist Party" (J.A. 3). The Sub- 
committee also had information respecting "the Communist effort to infiltrate" 
the Typographical Union by one Matilda Landsman (J.A. 15). However, the Sub- 
committee had no information linking appellant and the said Matilda Landsman 
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except that both had been "active" in the Newspaper Guild (J.A. 24). 

Apparently, appellant fell into Hr. Sourwine's investigative orbit as a 
result of appellant's candidacy for office in 1949 in the New York Newspaper 
Guild on 2 so-called "Rank and File Slate." This "slate" had been "reliably" 
reported to Sourttine to be Commnist "supported" (J.A. 17-18). When appellant 
asked why he was being questioned with respect to his candidacy on this ticket, 
tir. Sourwine replied (J.A. 77): "The question is put to qualify you as a person 
of whom we can ask questions with respect to the persons who were on that slate 
and the manner in tiich that slate was supported." Significantly, although 
appellant refused to answer any questions in this area, he was not cited for 
contempt for these refusals. Apparently although this was the sole tangible basis 
for calling appellant, the Subcommittee did not consider his refusal to answer 
questions in this area to be of any significance. 

An addition2l reason for calling appellant, according to lir. Sourwine, was 


information in Er. Soursine'’s possession that appellant had taken a trip to Latin 
2 


America with an unidentified Commmist courier. li. Sourwine also had informa— 
tion that appellant was acquainted with one Harcella Hitschmannova, with respect 
to uhom the Subcommittee “had information" that she “had been a Commmist courier 
in Europe® (J.A. 21). Eowever, the Subcommittee had no information that the 
relationship between appellant and lars. Eitschmarmova had anything to do with 
Commmist Party activities (J.A. 31). 

The trial court refused to permit cross-examination testing lir. Sourwine's 

15/ As we have already seen, by ifr. Sourwine's ow admission, this led to 


questioning appellant on a’ subject under inquiry different from that alleged in 
the indictment, i.e., “possible espionage activity." 
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representation that he had information concerning appellant's alleged trip with 
a "Commnist courier" (J.A. 46, 55-57, 65), on the ground that the information 
sought by appellant was "confidential." He also denied appellant's motion to 
strike Mr. Sourwine's testimony on this matter because of the curtailment of 
ooreottachian (J.A. 56). Accordingly, the testimony cannot serve as a 
foundation for calling appellant as a witness. If the alleged information in the 
possession of Mir. Sourtwine was a necessary foundation to the calling of appellant 
as a witness then the failure to permit cross-examination on this subject removes 
16/ ‘ 

the foundation. 

The government was not privileged, in this posture, to enter the plea that 


appellant was seeking to obtain confidential information. The government may 


have the privilege of withholding confidential information under certain circum- 


stances. It cannot, however, in a criminal case, rely on certain evidence as 
affirmatively establishing its case and then preciude cross—examination on a 
plea that the evidence relied on is confidential. The government mst make its 
choice. As stated by Judge Learned Hand in United States v. Andolscheck, 142 F. 
2a 503, at 506: 


", , . the prosecution necessarily ends any confidential 

character the [Government] documents may possess; it must be conducted 
in the open and will lay bare their subject matter. The government 
mast choose; either it must leave the transactions in the obscurity 
from which a trial will draw them, or it must expose them fully. Nor 
does it seem to us possible to draw any line between documents, whose 
contents bear directly upon the criminal transactions, and those: which 
may be only indirectly relevant. . ." 


16/ The trial court's ruling curtailing cross-examination was made despite 
his recognition that there was “a question...of credibility for the Court as to 
whether he had such information, or whether he didn't..." (J.A. 56), But in the 
absence of full cross-examination, the trial court was in no position to resolve 
this question of credibility. 
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To the same effect is the opinion of the Supreme Court in United States v. 
Reynolds, 345 U.S. 1, 12: 

", . . since the Govermment which prosecutes an accused also 

has the duty to see that justice is done, it is unconscionable - 

to allow it to undertake prosecution and then invoke its govern- 

mental privileges to deprive the accused of anything which might 

be material to his defense." 

There are several other circumstances which render this alleged information 
in the possession of Kr. Sourwine extremely suspicious and lacking in the 
necessary requisites to furnish 2 foundation for calling appellant as a witness 
to the hearings of Jamary 4, 5, and 6. 

(1) The information did not relate to the subject matter allegedly under 
inguiry and set out in the indictment, i.e., "Commmnist activities in news media," 
but related instead to a completely different subject matter, i.e., “possible 
espionage activity." 

(2) Marcella Hitschmamnova testified before the Subcommittee in executive 
session both before and after appellant's appearance. She answered all questions 
and denied ever having been 2 "Commmist courier" at any time (J.A. 32). Moreover, 
she answered all questions as to the nature of her acquaintance with the ae 
lant. She was never asked as to vhether or not her acquaintance had anything to 
do with Cammnist ee 2 although a willing and frank witness, she 
was never asked 2 single question as to whether she had ever accompanied ap— 
pellant on a trip to Latin America in any capacity (J.A. 49, 51, 52). It is 


inexplicable that, if the Subcommittee were seriously interested in this alleged 


17/ She testified that she knew appellant as a United Nations correspon- 
dent (J.A. 51, 52). 
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"Commnist courier" trip to Latin America and actually had any reliable informa- 
tion of this nature, it would not have questioned the reputed "Commmnist courier" 
concerning it. lir. Sourwine, who was generally free with his explanations, had 
no explanation for this incredible ene 

(3) The appellant categorically denied both in executive session and at the 
public hearing that he had ever taken any trip with a Cammmnist courier or had 
ever engaged in espionage activity of any character (J.A. 60, 104,'106, 108). 
At the trial, he introduced newspaper clippings showing the nature of his Latin 
American trip and that it had no connection with Commnist activity (J.A. 53-5). 
Here too, Mr. Sourwine, incredibly was unaware of the clipping and the vell- 
publicized nature of appellant's trip (J.A. 53, 55) although the Subcommittee was 
allegedly investigating with respect to it. Further, when appellant, because of 
his desire to make the record crystal clear that he had never engaged in any such 
activity, changed his position on refusing to answer questions and indicated a 
willingness to answer questions on this Latin-American trip so as to leave no 
possible implications of espionage (J.A. 108-131), Mr. Sourwine chose not to 


pursue the matter any further (J.A. 28). 


(4) Mr. Sourwine testified that the major reason for recalling appellant in 


public session after his executive session appearance was because appellant had 
denied in executive session that he had made a Latin American trip although the 


18/ The complete failure of the Subcommittee to question lirs. Hitschmannove. 
concerning these matters cannot possibly be reconciled with lir. Sourwine's 
testimony that: "It seemed entirely reasonable to explore the possibility that 
Miss [sic] Hitschmannova might have been the courier in question, or if not, thet 
the relationship between them might have been of a nature which would involve 
Commmist activity" (J.A. 21). 
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m . . since the Govermment which prosecutes an accused also 

has the duty to see that justice is done, it is unconscionable - 

to aliow it to undertake prosecution and then invoke its govern- 

mental privileges to deprive the accused of anything which might 

be material to his defense." 

There are several other circumstances which render this alleged information 
in the possession of Er. Sourwine extremely suspicious and lacking in the 
necessary requisites to furnish a foundation for calling appellant as a witness 
to the hearings of Jamary 4, 5, and 6. 

(1) The information did not relate to the subject matter allegedly under 
inguiry and set out in the indictment, i.e., "Commmist activities in news media," 
but related instead to a completely different subject matter, i.e., "possible 
espionage activity." 

(2) Warcella Hitschmamova testified before the Subcommittee in executive 
session both before and after appellant's appearance. She answered all questions 
and denied ever having been a "Coommist courier" at any time (J.A. 32). Moreover, 


she answered 211 questions as to the nature of her acquaintance with the appel- 


lant. She wes never asked as to whether or not her acquaintance had anything to 
is 


do with Commmist activity. Moreover, although a willing and frank witness, she 
was never asked a single question as to thether she had ever accompanied as 
pellant on a trip to Latin America in any capacity (J.A. 49, 51, 52). It is 
inexplicable that, if the Subcommittee were seriously interested in this alleged 


17/ She testified that she knew appellant as a United Nations correspon- 
dent (J.A. 51, 52). 
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"Commnist courier" trip to Latin America and actually had any reliable informa- 
tion of this nature, it would not have questioned the reputed "Cammmnist courier" 


concerning it. lir. Sourwine, who was generally free with his explanations, had 
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no explanation for this incredible lapse. 

(3) ‘The appellant categorically denied both in executive session and at the 
public hearing that he had ever taken any trip with a Cammnist Perera or had 
ever engaged in espionage activity of any character (J.A. 60, 104, 106, 108). 

At the trial, he introduced newspaper clippings showing the nature of his Latin 
American trip and that it had no connection with Commnist ase (J.A. 53-5). 
Here too, lir. Sourwine, incredibly was unaware of the clipping and the well- 
publicized nature of appellant's trip (J.A. 53, 55) although the Subcommittee was 
allegedly investigating with respect to it. Further, then mesiar because of 
his desire to make the record crystal clear that he had never ae in any such 
activity, changed his position on refusing to answer questions and indicated a 
willingness to answer questions on this Latin-American trip so as to leave no 
possible implications of espionage (J.A. 108-111), Hr. Sourtine chose not to 
pursue the matter any further (J.A. 28). 

(4) Mr. Sourwine testified that the major reason for recalling appellant in 
public session after his executive session appearance was because appellant had 
denied in executive session that he had made a Latin American trip although the 

18/ ‘he complete failure of the Subcommittee to question Mirs. Hitschmannove 
concerning these matters cannot possibly be reconciled with lir. Sourwine's 
testimony that: "It seemed entirely reasonable to explore the possibility that 
Miss [sic] Hitschmannova might have been the courier in question, or if not, that 


the relationship between them might have been of a nature which would involve 
Communist activity" (J.A. 21). 
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Subcommittee had positive information to the contrary (J.A. 59). The record 
shows, however, that appellant in executive session had not denied making the 


trip but had declined 9 answer on this point and that ir. Sourwine understood 
19 
that he was declining. Obviously, in the light of the record, Sourwine's testi- 


mony that appellant was recalled because his testimony contradicted information 
in the possession of the Subcommittee was an afterthought and does not correspond 
to what actually occurred. Further, since Hr. Sourwine gave no other reason for 


recalling appellant in public session, we oof left with no reason for his recall 
20, 
except that li. Sourwine wanted him back. 


It is plain that appellant wes swept up into this investigation stemming out 
of Burdett's testimony (testimony which did not touch appellant in any respect), 


19/ The executive session trenscript shows the following (J.A. 60): 

‘ir, Sourwine. I pat it as a fact that you did so fly.—I am not 
attempting to testify - I mst do so in order to ask this question - 
during flights in Latin America, did you perform any mission or 
missions for the Conmmamist Party? 

‘ir, Price. Uo, sir, I did not. 

‘ir. Souruine. On the basis of that answer, do you still decline 
to answer the question as to thether you flew to Latin America? 

‘ir, Price. I do; I do so decline.” 


20/ In the light of what actually occurred at the public hearing, lir. 
Sourvine's recollection of the reason for recalling appellant is even more 
. Thus im. Sourvine testified (J.A. 58): 
"I am saying, in substance, that hearing hin, asking him the 
questions, knowing the information available to the committee and 
to me, I didn’t believe him. And I had hopes that he would, if we 
called him back and went at it right, would come clean and give 
the committee the information that we wanted." 


Yet, when the appellant was called back, and li. Sourtwrine "went at it right” 
so that the appellant on being pressed was willing to answer questions in this 
area, Hr. Sourwine lost all interest in the matter. 
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solely because of appellant's entirely legitimate activity in runing for office 
in the New York Newspaper Guild. The remainder of the reasons given by lir. Sour- 
gine for calling appellant was nothing more than imaginative froth oat specula— 
tion. But appellant's candidacy for office in the New York Hewspaper Guild did 
not furnish sufficient foundation for the Subcomittee's gross invasion of 
appellant's privacy and First Amendment rights. Gibson v. Florida Investigation 
Committee, supra; Sweezy v. New Hampshire, supra. 

tor is the necessary foundation supplied by the fact that appellant refused 
to answer questions vhen he was first called in executive session. If, as we 


have shown, there was insufficient basis for calling nim in the first place 


appellant's challenge to the Subcommittee's jurisdiction does not alter the 


situation. For if this were so, no witness could ever raise the question of the 
lack of basis for calling him, if his challenge in and of itself furnishes the 
basis. : 

Under any reasonable application of the doctrine which requires the balanc- 
ing of governnental interest against the invasion of a citizen's privacy and 
First Amendment rights, the balance here must be found on the side of appellant. 
The only governmental interest shown by the record was the curiosity of Sub- 
committee counsel. No governmental interest in appellant's testimony was mani- 
fested by either the Subcommittee or the Chairman. dnd even counsel's interest 
was less than substantial. Although purportedly in possession of information 
that appellant had taken a trip with a Commmnist courier, he made no serious 
effort to investigate or verily the information either by questioning available 


witnesses, or examining documentary material. He pursued the matter with 
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appellant so long as appellant insisted on refusing to answer questions, but when 
appellant shifted his ground and indicated a willingness to answer questions in 
this area, counsel dropped the matter. 

Horeover, so far as the subject under inquiry stated in the indictment is 
concerned, appellant's possible contribution was minimal at least. Since 
appellant's only alleged comection with this subject was his candidacy for office 
in the Hewspaper Guild, there was no real governmental interest in calling hin. 
This conclusion is fortified by the fact that the Subcommittee made no issue of 


the appellant's refusal to answer questions in this area. 


Because the summoning and questioning of appellant, under these circum 


stances, constituted a gross and unjustified invasion of his privacy and First 
Amendment rights, the conviction below should be reversed. 


Iv. S. Res. 366, Gist Cong., Does Hot Authorize_an Investigation 
into the Subject of "Commmist activities in news media." 


Eoreover, any Such investigation, even if Authorized, would 
be Unconstitutional. 

For purposes of prosecution under 2 U.S. Code, section 192, the government 
must show that the particular question under inquiry is within the authorization 
of the congressional committee as chartered by Congress. However, the basic 
charter of the Senate Internal Security Subcommittee to conduct investigations 
does not authorize an investigation into Commnist activities in news media. 
This charter, S. Res. 366, Slst Cong., 2d Sess., 1950, authorizes investigations 
into the "administration, operation, and enforcement of the Internal Security 
Act of 1950," or "of other laws relating to espionage, sabotage and the pro- 
tection of the internal security of the United States." There are no provisions 
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of any of these laws which prohibit present or past members of the Commmist 


Party from working in news media. 

Accordingly, the Subcommittee's authority, if amy, must rest upon the only 
other grant of authority to investigate contained in the resolution, i.e., into 
"the extent, nature, and effects of subversive activities in the United States, 
its territories and possessions, including, but not limited to, espionage, 
sabotage and infiltration." This authorization is too vague and general to 
permit an investigation into the press which falls within the protection con— 
ferred by the First Amendment. On a subject as sensitive as news media, there 
must be explicit authorization for the inquiry. This rule was very recently 
succinctly stated by this Court in a case on a related subject, Tobin v. United 
States, 113 App. D.C. 110, 115, 306 F. 2d 270, 275: 

"In the present case, the very fact that Congress had never 

before attempted such an expansive investigation of an interstate 

compact agency - an investigation, by its very nature, sure to 

provoke the serious and difficult constitutional questions in- 

volved here - leads to the conclusion that if Congress had intended 

the Judiciary Committee to conduct such a novel investigation it 

would have spelled out this intention in words more explicit than 

the general terms found in the authorizing resolutions under , 

consideration." 

Similarly, in United States v. Rumely, 345 U.S. 41, the Court held that a 
congressional resolution authorizing an investigation into lobbying mst be 
narrowly construed to avoid any constitutional questions which might arise as a 
result of an impingement of the investigation upon First Amendment. rights. Since 
in the present case, the alleged subject under inquiry involved an'impairment of 
First Amendment rights and freedom of the press, the Court should not assume tha* 


Congress authorized any such investigation in the absence of an express statemer: 
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of Congress to that effect. As we have seen, there is not only no Congressional 
statement in terms of an authorizing resolution, but there does not appear to have 
been any authorization of any such investigation even by the Sabcommittee itself. 
Finally, if the Court were to construe S. Res. 366 as aeanies an Peeeee 
tigation into "Communist activities in news media", the Court would then have to 
resolve the question as to whether such a resolution conflicts with the mandate 
of the First Amendment. When this case was before the Supreme Come the majority 
did not reach this question since it reversed on other grounds. Justice Douglas, 
however, considered it fully and held that any investigation of the character 
Aleged in the indictment must fall as in conflict with the First Amendment, see 


Russell v. United States, supra at 773-779. For the reasons set out in that 


opinion which we adopt fully herein, we submit that such an investigation, if 


authorized, would be invalid. 
CONCLUSION 
The judgment below should be reversed with instructions that a judgment of 
acquittal be entered. 
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No. 18,374 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the questions presented by 
this case are: 


1. Whether the evidence adduced at trial establishes 
that when appellant refused to answer certain questions 
posed to him by the Senate Internal Security Subcom- 
mittee, the subject under inquiry was, as alleged in the 
indictment, Communist activities in news media. 

2. Whether the Subcommittee failed to comply with its 
own rules. 

3. Whether the Subcommittee subpoenaed appellant 
without ‘probable cause,’’ and whether such subpoena 
violated his First Amendment rights. 

4. Whether the Subcommittee’s investigation was within 
the authority granted it by S. Res. 366 and, if so, was the 
investigation constitutionally permissible. 


Counterstatement of the Case 
Statute, Resolution and Rules Involved 
Summary of Argument 
Argument 
I. The Proof at Trial Established that the Subcommittee, as 
Alleged in the Indictment, Was Inquiring into “Communist 
Activities in News Media” 
II. The Subcommittee Complied with its Own Rules 
III. The Subcommittee had Reason to call Appellant, and Its 
Interrogation of Him was not Precluded by the First 
Amendment 
IV. The Subcommittee’s Investigation was within the Authority 
Granted It by Senate Resolution 366 
Conclusion 
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COUNTERSTATEMENT OF THE CASE 


Appellant was charged, in an eight-count indictment un- 
der 2 U.S.C. 192, with having refused to answer eight ques- 
tions, pertinent to matters under inquiry, put to him by 
the Subcommittee to Investigate the Administration of the 
Internal Security Act and Other Internal Security Laws 
of the Senate Committee on the Judiciary (J.A. 1-2). Hav- 
ing waived his right to trial by jury, appellant was found 
guilty by the district court on seven counts (J.A. 10). The 
imposition of sentence was suspended and appellant was 
placed on probation for ten days (J-A. 10). 

Appellant had been charged with the same offense in an 


(1) 


2 


indictment returned in November of 1956. Upon trial of 
that indictment, he was convicted and the conviction was 
affirmed by this Court on June 18, 1960 (280 F. 2d 715). 
Because the indictment failed to allege the precise subject 
under inquiry, the Supreme Court reversed the conviction, 
along with the convictions in five other contempt of Con- 
gress cases, in Russell v. United States, 369 U.S. 749, de- 
cided on May 21, 1962. Since the statute of limitations 
(18 U.S.C. 3282) had expired on January 5, 1961, the 
indictment at bar was returned under the provisions of 
18 U.S.C. 3288. 
The pertinent facts may be summarized as follows: 


On June 28 and 29, 1955, the Senate Internal Security 
SubCommittee heard the testimony of Winston Burdett, 
a newspaperman a broadcaster, in connection with its con- 
tinuing investigation since 1950 into Communist subversion 
and the operation of the internal security laws (Gov’t 
Ex 5, Tr. 25; Hearings, Subcommittee to Investigate the 
Administration of the Internal Security Act and Other 


Internal Security Laws of the Committee on the Judiciary. 
U.S. Senate [hereinafter, Hearings], 84th Cong., 1st Sess., 
Part 14, pp. 1324-1363). Burdett, who said that he was 
a Party member from 1937 until the early 1940’s, testified 
concerning attempts of the Communist Party to influence 
public opinion by infiltration of Party members into the 
newspaper field. He stated that he became a member of 
the Party’s unit on the Brooklyn Eagle in 1937 while 
employed by that newspaper (Hearings, Part 14, p. 1324); 
that the unit included several reporters and editorial writ- 
ers (id. at pp. 1325-1327, 1359-1360); that Party leaders 
induced him to become a foreign correspondent for the 
Eagle in order to use his position to act as an espionage 
agent for the Soviet Union and that he continued these 
activities while subsequently employed by Trans-radio 
Press and the Columbia Broadcasting System during 
World War II (id. at pp. 1328-1341, 1347-1353) ; and that 
employees of other New York newspapers had been Party 
members around 1940 (zd. at pp. 1360-1363). 
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The Counsel of the Subcommittee testified at appellant’s 
trial concerning the reason appellant was subpoenaed to 
testify. At the time appellant was subpoenaed, the Sub- 
committee had information that appellant, a newspaper- 
man, had been a candidate for vice president of the New 
York Newspaper Guild in 1949 on the so-called ‘*Rank 
and File’’ ticket, which was known to be the Communist- 
supported slate (J.A. 17-18), and, from a reliable and con- 
fidential source, that appellant had been accompanied on 
an airplane flight to Latin America by an unidentified cour- 
jer of the Communist Party (J.A. 45-46). The Subcom- 
mittee also had information that one Marcella Hitschman- 
nova had been a Communist courier in Europe and that 
she had visited appellant in this country many times (J.A. 
21). The Subcommittee had no information that showed 
directly whether appellant was a Communist Party mem- 
ber nor whether appellant’s relationship with Miss Hitsch- 
mannova, possibly the courier mentioned above, involved 
Communist activities (J-A. 21, 31). 

On the basis of this information, Subcommittee counsel 
recommended to the Chairman, Senator Eastland, that 
appellant and others on a list he showed the Chairman 
be subpoenaed (J.A. 15). Counsel related to the Chair- 
man at this time that the Communist Party had launched 
a determined drive to infiltrate the ‘“‘Big Six” in New 
York, which is Local No. 6 of ITU (International Typo- 
graphical Union) and the union’s largest local (J.A. 15). 
Involved in this effort, counsel also told the Chairman, was 
one Matilda Landsman, who had been active in the News- 
paper Guild at the same time that appellant had been 
active there (J.A. 15, 24). After this conversation, at 
which appellant was not mentioned by name (J.A. 17), 
Senator Eastland approved the list and counsel had the 
subpoenas prepared for the Chairman’s signature (J.A. 
15). 

Pursuant to subpoena, appellant appeared and testified 
at executive session held in New York City on December 7, 
1955 (J.A. 12). At the executive session conduced by Sen- 
ator Hennings, appellant answered several preliminary 
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questions as to his identity and background (Def’t Ex. 1, Tr. 
86, pp. 516-518), but refused to answer questions by the Sub- 
committee concerning the information described above (Id. 
at 518-546) on the basis of the points in a prepared legal 
memorandum (Jd. at 528-529). 

After appellant had completed his testimony in executive 
session, subcommittee counsel recommended to the Chair- 
man that there be recalled to testify at a public session a 
list of those who had appeared at executive session (J.A. 
19-20). Appellant was named on the list, which, with one 
name stricken, was approved by the Chairman. (Jbid.). 
Counsel testified that he recommended appellant’s recall in 
order to “‘try to get more information from him than he 
had supplied at the executive session’’ (J.A. 22), and in the 
hope that appellant would give the information which would 
clear up variances between some of his prior answers and 
some of the Subcommittee’s information (J.A. 58). After 
the Chairman’s approval of the list, counsel caused notice 
to be sent to appellant’s counsel by telephone, pursant to 
an understanding at the executive session, that appellant 
would be notified in that way if his appearance was later re- 
quired (J.A. 29). 

The Subcommittee held public hearings in Washington, 
D.C., on January 4, 5, and 6, 1956 (Gov’t Ex. 6). At the 
opening of the hearings on January 4, Senator Eastland, 
the Chairman of the Subcommitee, announced that the hear- 
ings about to commence ‘‘stem from sessions of this Sub- 
committee held on June 28 and 29, 1955, in which we heard 
the testimony of Mr. Winston Mansfield Burdett, a news- 
paperman and broadcaster’? (J.A. 68). Burdett had, the 
Chairman continued, disclosed the names of persons whom 
he knew as members of the Communist Party in the early 
1940’s. The Chairman concluded that the investigation was 
of great importance because (J.A. 69) : 


[A]Jmong the persons involved in this investigation 
have been many who were or are members of the press, 
and ° * ° the international Communist conspiracy has 
as one of its primary aims the influencing of public 
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opinion, thus carrying on its psychological warfare 
against the United States and its institutions from in- 
side by methods of penetration. ° ° * The present hear- 
ings open up a subsequent chapter to the Burdett 
testimony. °* ° * 


Following the opening statement, another member of the 
Subcommittee, Senator Hennings, apparently apprehensive 
that the public might misconstrue the purpose of the hear- 
ings, further explained (J.A. 69-70) : 


[This is not in any sense an attack upon the free press 
of the United States. * * ° 

Of course, the committee is interested in the extent 
and nature of so-called Communist infiltration, if such 
exists, into any news-dispensing agency. ° ° * [T]his is 
not an attack upon any one newspaper, upon any group 
of newspapers as such, but an effort on the part of this 
committee to show such participation and such attempt 
as may be disclosed on the part of the Communist Party 
in the United States or elsewhere, indeed, to influence 
or to subvert the American press. 


In response, the chairman approved Senator Hennings’ 
description of the purpose of the hearings as a ‘‘very fine 
and very accurate statement, one with which the Chair 
certainly agrees, in its entirety”’ (J.A. 70). The Chairman 
went on to say (J.A. 70): 


We are not singling out any newspaper and not investi- 
gating any newspaper or any group of newspapers. 
We are simply investigating communism wherever we 
find it, and I think that when this series of hearings 
is over that no one can say that any newspaper or any 
employees of any one newspaper has been singled out. 


Fighteen witnesses were called by the Subcommittee to 
testify at the hearings on January 4,5, and 6, 1956. All had 
been or were employed in mass communication. Clayton 
Knowles, who had previously given the Subcommittee infor- 
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mation on Communist activity in newspapers (J.A. 113), 
was among the witnesses called to testify on January 4. 
Knowles testified that he was a reporter for the New York 
Times; that he was a member from 1937 to 1939 of the Com- 
munist Party unit of the Long Island Daily Press where he 
was a reporter; and that Party members at that time had 
positions of importance and exerted considerable influence 
in the American Newspaper Guild (Hearings, Part 17, pp. 
1635-1642). 

On January 6, 1956 (two days later), the hearings opened 
with the reading of a telegram sent to the Subcommittee 
by a New York newspaper, the Long Island Daily Press, in 
which that newspaper agreed with the Subcommittee’s ef- 
forts to expose Communist infiltration wherever found 
(JA. 112). The chairman, in responding to the telegram, 
repeated that the hearings were directed to investigating 
Communist infiltration into news agencies. (J.A. 113). 
Senator Hennings stated (J.A. 114): 


I think that no one will quarrel with or take issue with 
the fact that this committee has the right to inquire 
into all efforts or, indeed, all consummations of efforts 
of the Communist Party to infiltrate newspapers or 
other media of communication. 


Appellant, together with the same counsel who had rep- 
resented him at the executive session, appeared before the 
Subcommittee on January 5, 1956. Appellant testified con- 
cerning his employment as a newspaper reporter and past 
service as a naval aviator (J.A. 75-77). He refused to 
answer whether he had been a candidate for vice president 
on the ‘Rank and File”’ slate of the New York Newspaper 
Guild in 1949 (J.A.77). This refusal, as well as appellant’s 
subsequent refusal to answer other questions, was based 
upon the same legal memorandum which he had submitted 
to the Subcommittee at the executive session (J.A. 61, 
85-95).” 

Appellant was then asked whether he was at that time 


1 This memorandum raised chiefly the objection that the Sub- 
committee was invading “my political beliefs, my religious beliefs, 
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a member of the Communist Party (count 1) (J.A. 33). 
After consultation with his counsel, appellant refused to 
answer the question on the basis of the written memorandum 
which he relied on at the executive session, and ‘farther on 
the grounds that no legislative purpose can be served by 
asking me, at this time again, questions, the answers to 
which this committee knows full well from the executive 
hearings” (J.A. 83). Appellant likewise refused to answer 
whether he had ‘‘ever attended Communist meetings”’ 
(count 2) (J.A. 96) : 


* © * on the grounds stated in my objection and on the 
further grounds that no legislative purpose can be 
served by asking this question again, inasmuch as the 
reply has already been elicited by this committee in 
executive session. 


For these same reasons, appellant refused to answer 
whether he knew Marcella Hitschmannova (count 3) (J-A. 
97-98). The Subcommittee’s counsel then informed appel- 
lant of the Subcommittee’s interest in the subject of this 
question: ‘‘Do you know, Mr. Price, that one Marcella 
Hitschmannova, now connected with the United Nations, was 
a courier for the Communist Party?”’ (J-A. 98). Appellant 
persisted in his refusal to answer (J.A. 98). 

Appellant declined to answer a question as to whether he 
had ever flown an airplane for or at the direction of the 
Communist Party. His refusal was based on his previously 
stated grounds and for the reason that he had answered 
such a question in the executive session (J.A. 99-100). When 
asked whether he had ever flown outside the continental 
limits of the United States, he admitted that he had done 
so as a pilot for the United States Navy (J.A. 100-01). 
Upon being confronted with the transcript of the executive 
session—where he initially answered this question in the 
negative, and then, upon being informed of the reason for 


pe nti ina SNE 
any other personal and private affairs, and my associational activi- 
ties” protected by the First Amendment (J.A. 85-86), but also 
invoked the doctrine of separation of powers and the ex post facto 
and bill of attainder clauses of the Constitution (J.A. 88-95). 
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the question, refused to answer—appellant contested the 
accuracy of the record (J.A. 102). After a colloquy at the 
public session between appellant and the Chairman, appel- 
lant ultimately admitted without qualification that he had 
flown outside the continental limits of the United States 
(J-A. 103). 

Thereupon, appellant was asked whether he had ever 
flown ‘‘considerable mileage in Central America and Latin 
America”’ (count 4).? He refused to answer ‘‘on the grounds 
previously stated’? (J.A. 103). For the same reason he 
refused to answer whether he had flown a privately owned 
airplane in South America and had another person along 
with him (count 5) (J.-A. 104). Asked whether the person 
who accompanied him on that trip was a courier for the 
Communist International, appellant at first noted that a 
similar question had been asked him in the prior executive 
session (J.A. 104). Upon being directed to answer, appel- 
lant responded by giving his answer in the negative (J.A. 
105). Thereupon the Subcommittee inquired (count 6) 
(J.A. 105-106) : 

For the sake of testing the credibility of your answer 
to that question, I ask you this: Who was the person 
who accompanied you on that lengthy flight in Latin 
and Central America? 


Appellant stated that he ‘‘would like to know what right the 
committee has in testing my credibility’ (J.A. 106). Upon 
being directed to answer the question, appellant refused ‘‘on 
the same grounds as previously stated’ (J.A. 106). He 
disclaimed any claim of right or privilege under the Fifth 
Amendment (J.A. 106). 
As the public session was about to close, appellant made 
a lengthy statement in which he denied that he had (J.A. 
107): 
* * * ever been involved in such an activity as suggested 
here in any way whatsoever at anyone’s direction, at 
the direction of any of the organizations as were men- 
tioned in the closed hearings, or any such organiza- 


2 Appellant was acquitted by the court on this count (J.A. 68). 
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tions; that anyone who ever flew with me was ever en- 
gaged in such an activity; that I ever had knowledge 
of such activity ; or that I was ever appraoched to par- 
ticipate in such an activity; * * ° 


The counsel for the Subcommittee then stated (J.A. 107): 


I think, in view of this question, Mr. Chairman, this 
statement by the witness again, we should have a ques- 
tion, or perhaps several questions, going to the credi- 
bility of the statement. 


Committee counsel then asked appellant when he had ‘‘made 
this lengthy trip to Latin and Central America”’ (count 7) 
(J.A. 108). Appellant declined to answer the question ‘‘on 
the grounds stated in the objection, and on the additional 
grounds that my credibility as a witness is not at question 
here’? (J.A. 108). 

Appellant thereafter answered a series of further ques- 
tions related to his unsolicited statement, admitting only 
that he had taken a trip to South America in order to sell 
an aircraft and to do some free-lance stories along the way 
(J.A. 109). He testified that the airplane was his own and 
that he sold it to someone whose name he did not recall in 
Panama City who he believed was a resident of Panama or 
a United States resident of the Canal Zone. Appellant also 
testified that he contacted the buyer through an advertise- 
ment in a Panama City newspaper, and that he went to 
Panama to sell the airplane because he had heard there was 
a good market for airplanes in Central America (J.A. 109- 
111). Finally, appellant was asked and refused to answer 
whether he had ever been a member of the Communist 
Party (count 8) (J.A. 111). 


STATUTE, RESOLUTION AND RULES INVOLVED 


2 U.S.C. 192 (B.S. 102, as amended), is set forth at page 4 
of appellant’s brief. 

The pertinent portion of Senate Resolution 366, 81st Con- 
gress, 2d Session, is set forth at page 4 of appellant’s brief. 

The Rules of Procedure of the Internal Security Sub- 
committee of the Senate Committee on the Judiciary, 
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adopted on February 7, 1955, are set forth at pages 119-121 
of the Joint Appendix. 


SUMMARY OF ARGUMENT 


I 


The evidence produced at trial established that the sub- 
ject under inquiry alleged in the indictment was the subject 
under inquiry at the time of appellant’s refusal to answer. 

The government’s proof on this issue was comprised of 
the transcripts of the hearings at which appellant appeared 
and the testimony of Subcommittee counsel, and it clearly 
appears from these sources that the subject under inquiry 
at that time was ‘‘Communist activities in news media.”’ 


I 


The Subcommittee’s actions with regard to its own rules 
do not require reversal in either of the particulars of which 
appellant complains. First, there was a de facto approval 
of the investigation which involved appellant by virtue of 


the presence at the hearings of seven of the nine members 
of the Subcommittee. The Court need not even reach that 
finding, however, since there is in the record uncontradicted 
testimony by Subcommittee counsel that the initiation of 
that investigation antedated the Rule requiring majority 
approval. Second, the holding of this Court in the recent 
ease of Shelton v. United States, U.S. App. D.C. . 
327 F. 2d 601, as to the proper procedure for authorizing 
the issuance of a Subcommittee subpoena, ought not be 
applied to the facts of the case at bar, in that appellant, 
unlike the appellant there, failed to make any objection to 
the Subcommittee concerning his being subpoenaed and 
thus brought himself within the rule of United States v. 
Bryan, 339 U.S. 323. = 


The Subcommittee had reason to call appellant, and its 
interrogation of him was not precluded by the First Amend- 
ment. 

Under Barenblatt v. United States, 360 U.S. 109, and the 
similar Braden and Wilkinson holdings, there is no doubt 
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that the Subcommittee’s investigation of ‘‘Communist ac- 
tivities in news media’’ did not offend the First Amendment. 
The validity of this legislative purpose prevailed over ap- 
pellant’s claim of the existence of a factor which Barenblatt 
held could derogate against its validity, i.e. the appearance 
of a witness which followed from ‘‘indiscriminate dragnet 
procedures, lacking in probable cause for belief that he 
possessed information which might be helpful to the Sub- 
committee.’? This is essentially a negative proposition, the 
burden of showing which falls upon the witness. Appellant 
can not and does not substantiate from the record why it 
would be a dragnet to call, in aid of an investigation such 
as the record shows the Subcommittee to have been pur- 
suing, a New York newspaperman affiliated with a certain 
slate within the Newspaper Guild. Indeed, appellant’s 
being called was completely reasonable. 


IV 


The Subcommittee’s investigation was within the author- 
ity granted it by Senate Resolution 366. The Resolution 
itself, as well as the legislative gloss it carries, amply sup- 
port an investigation into Communist activities in news 


media. 
ARGUMENT 


It should be noted at the outset that some of appellant’s 
present contentions were made to this Court when it re- 
viewed and affirmed his first conviction. Price v. United 
States, 108 U.S. App. D.C. 167, 280 F. 2d 715, reversed sub 
nom. Russell v. United States, 369 U.S. 749. Relying on 
that authority, we have addressed ourselves mainly to the 
problems raised by intervening cases. 


I 


The Proof at Trial Established that the Subcommittee, as 
Alleged in the Indictment, Was Inquiring into “Communist 
Activities in News Media.” 


Contrary to appellant’s dual assertion (App. Br. 6-14), 
the government did in fact prove at trial the subject under 
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inquiry to which the questions refused of answer were per- 
tinent, and did in fact prove as that subject the subject 
alleged in the indictment, 7.e., ‘‘Communist activities in 
news media.”’ 

Appellant’s arguments on this score seem to come down 
to an assertion that the contemporaneous existence of more 
than one subject of inquiry, or the existence of a subject not 
monolithic and indivisible, precludes the existence—for pur- 
poses of Section 192—of ‘‘the question under inquiry”’ to 
which a question refused of answer must be pertinent. The 
Supreme Court did not say this in Russell v. United States, 
369 U.S. 749, when it described the facts of appellant’s case, 
nor has it said so in any other case. Contrariwise, the very 
basis of the Russell decision seems to be that there often is 
at committee hearings a multiplicity of subjects—thus the 
requirement that the government allege the one on which 
it relies as to the particular questions asked the witness. 

The allegation in the indictment that at the questioning 
of appellant the Subcommittee was pursuing the subject of 
*<Communist activities in news media”’ is the product of 
a singling out from plural possibilities the one subject which 
the proof establishes was the Committee’s direction at that 
time. There exists no decision in any court to our knowledge 
which holds that through the course of a legislative hearing 
the committee must pursue exclusively one narrow aspect 
of its responsibility, or that, given such a pursuit, it could 
be described accurately by one phrase only. The proper ap- 
proach has been described in Barenblatt v. United States, 
360 U.S. 109, where the Court stated that ‘‘of necessity the 
investigatory process must proceed step by step’’ (Id. at 
130). It is under this rationale that the isolated inconsis- 
tencies which appellant details (Br. 8-9) take a subordinate 
place to the weight of evidence, which points clearly to the 
subject which was alleged and proved. 

We submit that the government sufficiently proved at the 
trial that the subject under inquiry when appellant testified 
was Communist activities in news media, by introducing 
the transcript of the hearings on January 4, 5, and 6, 1956 
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(Gov’t Ex.6). At the beginning of the hearings on January 
4, the Chairman of the Subcommittee indicated that the 
purpose of the hearings was to investigate this subject (see 
supra, pp. 45). Senator Hennings, another member of 
the Subcommittee, reiterated that ‘“‘the Committee is inter- 
ested in the extent and nature of so-called Communist infil- 
tration if such exists, into any news-dispensing agency”’ and 
the investigation was ‘‘an effort on the part of this Com- 
mittee to show such participation and such attempt as may 
be disclosed on the part of the Communist Party in the 
United States or elsewhere, inded, to influence or to subvert 
the American press’’ (see supra, p. 5). Again, on Janu- 
ary 6, the day after appellant testified, the Chairman stated 
that the hearings were directed to investigating infiltration 
of persons identified as Communists into news agencies 
(Gov’t Ex. 6, p. 1717). And Senator Hennings said (Id. at 
p. 1718): 


I think that no one will quarrel with nor take issue 
with the fact that this committee has the right to inquire 
into all efforts, or indeed, all consummations of efforts 
of the Communist Party to infiltrate newspapers or 
other media of communications. 


All eighteen witnesses who testified at the hearings on 
January 4, 5, and 6, 1956, worked in the news media field. 

We do not agree with appellant’s interpretation of the 
Subcommittee’s counsel’s testimony at trial (Br. 9). Far 
from denying that the Subcommittee had a specific subject 
of inquiry, counsel continually sought in his trial testimony 
concerning the hearings’ focus to preserve a distinction 
which is yet blurred in appellant’s treatment in his brief: 
the distinction between the ever-present authority of the 
Subcommittee to conduct at any time an investigation into 
any area of its competence and the exercise of that author- 
ity at a particular time by focusing on a particular area 
with all of its concomitants. In statements where he ex- 
pressed the belief or affirmed another’s expression to the 
effect that ‘whenever the subcommittee sits, it sits with 
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its full power and authority,’ Subcommittee counsel fol- 
lowed up with a particularization equivalent to ‘‘Commu- 
nist activities in news media” as an area within the Sub- 
committee’s sights when appellant appeared before it 
(J-A. 13, 62-64). 

The witness did, as appellant notes (Br. 10-12), fre- 
quently state that there is never any one subject of inquiry 
at a series of hearings (J.A. 43, 62). But, as we have 
noted, this is of the essence of the investigatory process and 
a condition which the courts have not condemned. Neither 
Barenblatt nor Watkins v. United States, 354 U.S. 178, 
suggests that Congressional committees must divide their 
investigations into various and numerous topics, each to 
be investigated at a separate hearing. Such a requirement 
would seriously interfere with the work of a committee 
which is attempting to investigate a large and interwoven 
problem such as Communist activities in the United States. 
For example, it may be very difficult for the committee to 
designate a particular hearing as exclusively one of Com- 
munist infiltration of the radio or of the press. Instead, 
Barenblatt and Watkins require only that ‘‘[uJnless the 
subject matter has been made to appear with undisputable 
clarity, it is the duty of the investigative body ° ° ° to state 
for the record the subject under inquiry at that time and 
the manner in which the propounded questions are perti- 
nent thereto. To be meaningful, the explanations must 
describe what the topic under inquiry is and the connective 
reasoning whereby the precise questions asked relate to 
it.”” [emphasis added]; Watkins v. United States, 354 US. 
at 214-215; see Barenblatt v. United States, 360 U.S. at 
424-125. Thus, the Court required, only as a procedural 
rule, that committees must state clearly the subject under 
inquiry. It did not lay down any substantive requirement 
as to what subjects Congressional committees could inves- 
tigate at any one time. 

What Section 192 requires in this regard is ‘‘the ques- 
tion under inquiry’? to which the question refused of 
answer is pertinent. So long as the ‘‘question under in- 
quiry’’ alleged in the indictment is shown beyond a reason- 
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able doubt at trial actually to have been ‘‘under inquiry,”’ 
the presence of other subjects—whether broader, narrower, 
or equal in size—is of no consequence. Thus, when the evi- 
dence points clearly to ‘‘Communist activities in news 
media’’ as having been under inquiry when appellant re- 
fused to testify, the fact that appellant can point to other 
possibly broader subjects, even as expressed by members 
and staff of the Subcommitee itself, is without significance. 


I 


The Subcommittee Complied with its Own Rules. 


Appellant contends that under the rule of Yellin v. U: nited 
States, 374 U.S. 109, his conviction cannot stand because of 
two failures on the part of the Subcommittee to follow its 
rules and, additionally, because of a failure on the part of 
the government to prove at trial that the Subcommittee 
authorized investigation of the subject under inquiry as 
it is alleged in the indictment. (Br.15-21). All three points 
are without merit. 

When appellant claims that the Subcommittee, by failing 
to meet prior to the hearings to approve the subject of in- 
quiry, violated its rule that ‘‘no major investigation shall 
be initiated without approval of a majority of the subeom- 
mittee,’’ he is proceeding on the unsupported assumption 
that the three-day hearings constituted a ‘‘major investiga- 
tion’? (Br. 15). Besides the obvious difference between an 
“Cinvestigation’’ and a hearing, no less between a *“major”’ 
investigation and a hearing of only three days’ duration, the 
testimony: of Subcommittee counsel showed that the Sub- 
committee was not, in holding the three-day hearings, 
initiating a major investigation. Mr. Sourwine testified 
that prior to the adoption of the rule the Subcommittee had 
undertaken a number of major lines of inquiry which 
“pretty well covered the field’? (J.A. 34). Although ap- 
pellant can see no ‘‘indication’’ in this testimony, we sub- 
mit that the reasonable implication it makes is that Com- 
munist activities in news media (concerning which counsel 
was specifically being questioned) had been, along with 
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Communist activities in certain other general areas,-a sub- 
ject of Subcommittees interest before the Rule mandated a 
particular type- of approval for inquiry into a new major 
subject of interest. 

Appellant himself, however, suggests the most conclusive 
adverse argument to his contention. If, as he says, the 
“only rational meaning of the rule is as a limitation upon 
the Subcommittee staff to prevent it from conducting in- 
vestigations without the prior approval of a majority of 
the Subcommittee” (Br. 16), it goes without saying that 
the presence of seven of the nine members of the Subcommit- 
tee at the start of the hearings (Gov’t Ex. 6, p. 1587) was an 
implicit approval of the hearings. Thus, even if these hear- 
ings did constitute a “major investigation,’’ Subcommittee 
authorization therefor was had.* 

On his second point concerning the Subcommittee’s ob- 
servance of its rules (Br. 17-21), appellant urges an applica- 
tion of this Court’s decision in Shelton v. United States, 
—— TSS. App. D.C. —, 327 F. 2d 601, which we submit is 
too broad. Agreeing, as we must, with appellant’s observa- 
tion that the subpoenaing of appellant as revealed at his 
trial corresponded with the subpoenaing of appellant in 
the Shelton case, we nevertheless urge a vital distinction 
which should result in a holding, we submit, not that Shel- 
ton was incorrectly decided, but that Shelton is and should 
be limited to its facts. 

In a word, this distinction is that Shelton objected to 
being. called, insisting to the Subcommittee that he was 


3 Appellant argues cryptically (Br. 16) that “the government was 
required to show specific authorization for the investigation of the 
subject under inquiry as alleged in the indictment” and cites United 
States v. Lamont, 236 F. 2d 312, and United States v. Seeger, 303 
F. 2d 758. The Subcommittee’s “authority to proceed”, however, 
stems from Senate Resolution 366 of the 81st Congress (Gov't Ex. 
1; Tr. 16, 23), and since it always sits as the Subcommittee (even 
with a quorum of one) and does not fragment its authority (J.A. 
61), those cases, which have to do with the authorization of sub- 
committees by 2 parent Committee of the House of Representatives, 
are inapposite. There is no other precedent for appellant’s propo- 
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before them as a ‘“‘victim of accident’? (Gov’t Ex. 6, p. 
1723), whereas appellant objected only to certain ques- 
tions, stating that the question was offensive to the Con- 
stitution for a number of reasons (Id. at 1681-1690). Ap- 
pellant was thus a non-objecting witness as to the correct- 
ness of the Subcommittee’s exercise of its subpoena power, 
and to him as such we propose the applicability of the rule 
in United States v. Bryan, 339 U.S. 323. 

At the Bryan trial for contempt of a Congressional 
Committee, the witness for the first time raised the fact 
that a quorum of the Committee had not been present when 
she appeared in response to a subpoena but without the 
records called for in the subpoena. The Supreme Conrt, 
in reversing the Court of Appeals, held that such an 
issue may not be raised for the first time at trial. The 
Court. stated that ‘‘the defect in composition of the 
Committee, if any, was one which could easily have been 
remedied’? (Id. at 333). Moreover, the Court found it 
apparent that the witness ‘‘would not have complied 
with the subpoenas no matter how the Committee had 
been constituted at the time. * * * Here respondent would 
have the Committee go through the empty formality of 
summoning a quorum of its members to gather in solemn 
conclave to hear her refuse to honor its demands” (Id. 
at 333-334). The Bryan holding, we submit, means in 
the context of the case at bar that once a witness appears 
and does not in any sense challenge the subpoena’s 
validity and procure a ruling thereon, he should not be 
permitted at a later date to raise a technical defect in the 
subpoena which not only was not apparent to him at the 
time but also was not apparent to the committee either. 

We do not think that the holding in Yellin v. United States, 
375 U.S. 109 (which Shelton cites as ‘‘in many respects 
similar’’ to itself, 327 F. 2d at 607), is to the contrary. 
For in Yellin the rationale of the Court was that, having 
made his request to testify in executive session, and the 
committee having failed to consider the possible injury 
to the witness’ reputation as the Rules required, the wit- 
ness had no alternative but to take the course he did if he 
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wished to maintain his contention that open testimony 
would be injurious. ‘‘The only avenue open is that which 
petitioner actually took. He refused to testify.’ Id., at p. 
122. 

But the only avenue open to challenge the validity of a sub- 
peona is by not responding or by appearing specially for 
that purpose. Failure to do either properly brings a wit- 
ness or a respondent within the jurisdiction of a committee 
(for purposes of asking pertinent questions)—or of a court 
in a judicial proceeding. 

We do not dispute the correctness of the view that a wit- 
ness who challenges the validity of a subpeona and is over- 
ruled by the committee, should have the right to have the 
question judicially determined if he is prosecuted later for 
contempt. But in those circumstances the committee would 
have been afforded an opportunity to correct technical de- 
fects, if any, and get on to the business for which it was 
created by the parent House of Congress. The witness 
would be protected in all respects, and the function of the 
committee would not be unduly frustrated. 


Ii 


The Subcommittee had Reason to Call Appellant, and Its 
Interrogation of Him was not Precluded by the First Amend- 
ment. 


Appellant contends (Br. 31) that the Subecommittee’s in- 
vestigation of the press violated the First Amendment. The 
subject under inquiry when appellant testified before the 
Subcommitte was Communist activities in news media (see 
supra, pp. 12-15). The Supreme Court has made clear that, 
because Congress can legislate concerning Communist ac- 
tivities, a Congressional investigation of Communist ac- 
tivity, even in a field protected by the First Amendment, is 
a constitutionally permissible pursuit. In Barenblatt v. 
United States. 360 U.S. 109, 125-134, the Court held that 
Congress could legitimately investigate the Communist in- 
filtration of education. A year later, in Braden v. United 
States, 365 U.S. 431, the Court, in upholding a Congressional 


19 


investigation of Communist propaganda activities, stated 
that (id. at 435): 


* * * Barenblatt did not confine Congressional commit- 
tee investigation to overt criminal activity, nor did 
that case determine that Congress can only investigate 
the Communist Party itself. Rather, the decision up- 
held an investigation of Communist activity in educa- 
tion. Education, too, is legitimate and protected ac- 
tivity. Communist infiltration and propaganda in a 
given area of the country * * * are surely as much 
within its pervasive authority as Communist activity 
in educational institutions. * * * Information as to the 
extent to which the Communist Party was utilizing 
legitimate organizations and causes in its propaganda 
efforts * * * was surely not constitutionally beyond the 
reach of the subcommittee’s inquiry. 


And in Wilkinson v. United States, 365 U.S. 399, 413-414, 
the Court similarly upheld Congressional investigation of 
Communist propaganda activities, stating that this issue 
was “‘thoroughly canvassed by us in Barenblatt.”” Just as 
Congress can investigate Communist activities in education 
and propaganda, fields equally protected by the First 
Amendment, so Congress and therefore this Subcommittee 
could investigate Communist activities in the news media. 

There was, then, in the overall investigation as the Sub- 
committee conceived it, announced it, and carried it out 
(supra, pp. 2-6), the valid legislative purpose of investi- 
gating Communist activities in news media. We submit, 
further, that there is no evidence in the record to suggest 
that appellant was subpoenaed not in pursuit of this valid 
legislative purpose. 

In Barenblatt v. United States, 360 U.S. 109, 126, the 
Supreme Court held that ‘‘where First Amendment rights 
are asserted to bar governmental interrogation resolution 
of the issue always involves a balancing by the courts of 
the competing private and public interests at stake in the 
particular circumstances shown.’’ Addressing itself to the 
balancing process, the Court found that the investigation in- 
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volved was related to a valid legislative purpose, since 
“*Congress has wide power to legislate in the field of Com- 
munist activity in this Country, and to conduct appropriate 
investigations in aid thereof” (td. at 127). The entire re- 
mainder of the Court’s discussion of the First Amendment 
is a point-by-point refutation of defendant’s attacks on the 
validity of that legislative purpose: ‘‘investigatory power 
in this domain is not to be denied Congress solely because 
the field of education is involved’ (id. at 129) ; ‘‘nor can we 
accept the further contention that this investigation should 
not be deemed to have been in furtherance of a legislative 
purpose because the true objective of the Committee and 
of the Congress was purely ‘exposure’ ” (id. at 132). The 
established legislative purpose, synonymous in the Court’s 
opinion with ‘‘the governmental interests here at stake,”’ 
also survived a last volley of objections, the court stating 
(id. at 134): 


Finally, the record is barren of other factors which 
in themselves might sometimes lead to the conclusion 
that the individual interests at stake were not subordi- 
nate to those of the state. There is no indication in this 
record that the Subcommittee was attempting to pillory 
witnesses. Nor did petitioner’s appearance as a wit- 
ness follow from indiscriminate dragnet procedures, 
lacking in probable cause for belief that he possessed 
information which might be helpful to the Subcommit- 
tee. And the relevancy of the questions put to him by 
the Subcommittee is not open to doubt. (Emphasis 
added). 


To the same effect, but in more abbreviated manner, is the 
language in Wilkinson v. United States, 365 U.S. 399, at 
412. 

The issue of ‘probable cause’’ relates to an allegation 
of “‘indiscriminate dragnet procedures’? and appears cor- 
reetly—along with ‘‘attempting to pillory witnesses’’—ag 
a factor, the presence of which the defendant-witness must 
show in order to negate the validity of the legislative pur- 
pose, and the absence of which leaves unimpaired the 
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validity of the legislative purpose. ‘Thus, in approaching 
the balancing process, the court first looks for a legislative 
purpose and, having found a legislative purpose which is 
valid because the inquiry is in aid of a Congressional power 
to legislate, predicates that legislative purpose as sufficient 
to defeat a First Amendment claim in bar of the inquiry, 
absent any showing that the assertions of ‘‘dragnet”’ or 
‘‘pillory,’’ which under Barenblatt might sometimes rebut 
the validity of the legislative purpose, are supported by 
evidence in the record. 

That the validity of the legislative purpose should pre- 
vail, absent not only an assertion but a showing to the con- 
trary, is consonant with, and actually derivative from 
(Watkins v. United States, 354 U.S. 178, 215), the presump- 
tion of validity due from the judiciary to a coordinate branch 
of the government, and the corollary doctrine of separation 
of powers. Upon this basis, the Barenblatt Court refused 
to find the legislative purpose vitiated by a claim that the 
true objective of the Committee was purely ‘‘exposure,”’ 
citing McCray v. United States, 195 U.S. 27, 55, to the effect 
that: 


It is, of course, true that if there be no authority in the 
judiciary to restrain a lawful exercise of power by 
another department of the government, where a wrong 
motive or purpose has impelled to the exertion of the 
power, that abuses of a power conferred may be tem- 
porarily effectual. The remedy for this, however, lies 
not in the abuse by the judicial suthority of its func- 
tions, but in the people, upon whom, after all, under 
our institutions, reliance must be placed for the correc- 
tion of abuses committed in the exercise of a lawful 
power. 


In short, we believe that the decision whether to subpoena 
a witness is mainly for the legislative body and, unless a 
particular case clearly shows an indiscriminate dragnet, 
impervious to judicial control. To superimpose on a trial 
for contempt a full-scale trial of a committee’s judgment 
would be an invasion of the prerogative of the legislature 
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and a serious interference with Congressional investiga- 
tions. 

This is the aproach taken by this Court in the first 
Shelton case (Shelton v. United States, 108 U.S. App. D. C. 
153, 280 F. 2d 701, reversed sub nom. Russell v. United 
States, 369 U.S. 749) and, indeed, in whichever of the con- 
tempt of Congress cases raised the issue of ‘probable 
cause.”? The Court resolved thus the identical claim that 
appellant makes here: 


Finally, appellant challenges the Subcommittee’s sub- 
poena power. The essence of this attack is that the 
subpoena under which appellant testified was invalid 
because the Committee had no reason to call appellant. 
This argument by its terms rests on the theory that in 
order to call appellant the Committee must show it 
had reason to believe he was or had been affiliated with 
or had information about Communists. (Shelton v. 
United States, 280 F. 2d at 707). 


The Court dismissed outright the part of appellant’s theory 
which would have the Committee bound to a showing of 
its belief of the witness’s Communist affiliations. Concern- 
ing the necessity for a Committee’s belief that the witness 
had information about the subject under inquiry, the Court 
cited Barenblatt and adopted its approach that an absence 
of evidence of pillory or dragnet was all that is required to 
deter further judicial scrutiny of the Committee’s use of 
compulsory process. The Court reasoned thus: 


A careful review of this record satisfied us that the 
authority of the Subcommittee to conduct the hearings 
is plain, that there was full awareness on the part of 
the appellant that the subject matter was the possible 
infiltration of Communists into the radio, TV, and the 
press, including his own paper and that the questions 
were plainly pertinent to the topic. There is not the 
slightest indication in this record of an effort or desire 
or a tendency to pillory the appellant or other news- 
papermen or to call them indiscriminately without 
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reason. After the important revelations of Winston 
M. Burdett, it was surely not a ‘dragnet’ process to 
call appellant as a member of the working press to check 
on possible Communist Party activities among his 
fellow employees. (Shelton v. United States, supra, 
at 708). 


We submit that the question here raised is disposed of 
by this Court’s prior decision in the Shelton case. When 
a defendant makes the allegation that the Committee’s sub- 
poena power has been abused, the court is called upon to 
observe whether or not there has been such abuse of the 
power as to vitiate the legislative purpose for which it was 
presumptively exercised. Appellant in effect asserts that 
the Subcommittee’s failure to follow up avenues of inquiry 
which he deems relevant (Br. 23-26) and its expectation 
of obtaining information which he deems unconsequential 
(Br. 22-23) should be enough to vitiate its legislative pur- 
pose. This constitutes an impermissible attempt to sub- 
stitute his judgment for that of the legislature, however, 
and does not carry the burden that is his. The burden of 
showing ‘‘dragnet”’ in the circumstances of this case would 
be, we believe, to show, upon a record which clearly reveals 
that the Subcommittee was investigating Communist activi- 
ties in news media, an area in which the Congress could 
legislate and concerning which the Subcommittee had sig- 
nificant leads from Winston Burdett as well as information 
of alleged Communist infiltration of the New York typo- 
graphical union and alleged support by the Communist 
Party of the Newspaper Guild’s ‘‘Rank and File Slate’’ 
(J.A. 14-18), why the Subcommittee could not properly 
subpoena a New York newspaperman who also had run on 
the ‘‘Rank and File Slate.”’* Appellant has not made a 


4Since this information is in itself sufficient to support the Sub- 
committee’s interest in appellant, his claim that he was denied the 
right to cross-examine fully on the other information which counsel 
testified the Subcommittee possessed concerning appellant, is with- 
out force. However, we point out that a trial court has broad dis- 
cretion in determining the scope of cross-examination, and a con- 


24 


showing of dragnet, to the end of rebutting the validity of 
the legislative purpose, because he has not shown that the 
legislative purpose was not to be served by the compulsion 
of his appearance. 

IV 


The Subcommittee’s Investigation was within the Authority 
Granted It by Senate Resolution 366. 


Appellant erroneously contends (Br. 29-31) that the en- 
abling resolution of the Subcommittee is so vague that the 
Subcommittee is without constitutional power to compel 
testimony concerning Communist activities in news media. 
We submit that the language of this resolution is sufficiently 
clear to authorize the Subcommittee to investigate Com- 
munist activities in general, and Communist activities in 
news media in particular. 

Clause (3), which is the clause whose language appellant 
specifically attacks (Br. 30), is the portion of Senate Reso- 
lution 366 which most nearly corresponds to Rule XI of the 
House of Representatives, the rule which authorizes the 
SSS Se eee 
viction can be reversed only if this discretion has been seriously 
abused. E.g., Glasser v. United States, 315 US. 60, 83. We submit 
that the trial court properly exercised its discretion in refusing to 
allow these particular questions on cross-examination. Appellant’s 
contention, if accepted, would mean that a Congressional committee 
would have to disclose its confidential informants in order to 
punish a contemptuous witness. Such an extreme interference with 
the legislative process is not warranted for the same reasons that 
appellant was not entitled to subpoena the files of a Congressional 
committee. In both situations, appellant’s sole basis for seeking the 
confidential information is his unsupported hope that the informa- 
tion will discredit the detailed testimony of Subcommittee counsel 
concerning an issue which is not an element of the offense. It would 
clearly be going too far to hobble Congressional inquiries by per- 
mitting recalcitrant witnesses to demand revelation of the commit- 
tee’s prior information as the price of their testimony. A witness 
who refuses to answer questions asked by a Congressional committee 
is not entitled to the disclosure of the confidential files of the com- 
mittee, either directly or by cross-examination of government wit- 
nesses, before he can be punished for contempt. 
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Un-American Activities Committee to investigate Commu- 
nist activities and which was criticized as vague, but ulti- 
mately sustained, in Watkins v. United States, 354 U.S. 178, 
201-202, and Barenblatt v. United States, 360 U.S. 109, 117- 
123. We believe that the language of clause (3) is consid- 
erably clearer than Rule XI and therefore conferred suffi- 
cient authority on the Subcommittee to investigate various 
aspects of Communist activities. 

Senate Resolution 366 does not include either the term 
‘‘gn-American”’ or the phrase ‘‘principle of the form of 
government as guaranteed by our Constitution’’—whose 
indefiniteness the Supreme Court alluded to in Watkins 
(354 U.S. at 202). The only real point of similarity be- 
tween Rule XI and this clause of Senate Resolution 366 is 
the use in each of the word ‘‘subversive.’’ The setting 
and context in which the phrase ‘‘subversive activities’’ is 
used in clause (3), however, give it a more defined and 
specific content than the term ‘‘subversive * * * propa- 
ganda’’ has on the face of House Rule XI. First, the 
phrase ‘‘subversive activities’’ in clause (3) comes imme- 
diately after the reference in clause (1) to the ‘‘Internal 
Security Act of 1950’’—the first Title of which is denomi- 
nated the ‘‘Subversive Activities Control Act of 1950”’ 
(Section 1(a), 64 Stat. 987) and which describes in consid- 
erable detail the subversive activities with which Congress 
was concerned (Section 2, 64 Stat. 987). 

Second, the term ‘‘subversive activities’’ is qualified in 
clause (3) by the phrase, ‘‘including, but not limited to, 
espionage, sabotage, and infiltration by persons who are or 
may be under the domination of the foreign goevrnment or 
organizations controlling the world Communist movement 
or any other movement seeking to overthrow the Govern- 
ment of the United States by force and violence.’? The 
effect of the words ‘‘including, but not limited to’’ does 
not appreciably expand the concept of ‘‘subversive activi- 
ties’’ beyond the confines of the specific subjects itemized 
following that phrase. For the Supreme Court has held 
that in Congressional resolutions ‘‘[t]he meaning of the 
general language employed is to be confined to acts be- 
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longing to the same general class as those specifically 
authorized.”” Reed v. County Commissioners, 277 U.S. 376, 
389. Applying this principle to the third clause of Senate 
Resolution 366, the meaning of the phrase ‘‘subversive 
activities” is confined to activities at least of the ‘‘same 
general class’”’ as ‘‘espionage, sabotage, and infiltration 
by persons who are or may be under the domination of the 
foreign government or organizations controlling the world 
Communist movement or any other movement seeking to 
overthrow the Government of the United States by force 
and violence.”? These words and phrases have been used 
and their meaning described in numerous federal statutes 
(including the detailed legislative findings concerning the 
world Communist movement in Section 2 of the Internal 
Security Act.) For this reason, and because authorizing 
resolutions for legislative investigations have never been 
considered to require the narrow, defined language of a 
criminal statute, there is no basis, we believe, for holding 
that the third clause of Senate Resolution 366 is too vague. 

In any event, even if it be assumed, arguendo, that the 
term ‘‘subversive activities’’ in the third clause of Senate 
Resolution 366 is lacking in the specificity desirable in an 
enabling resolution, the clarity and specificity of the remain- 
der of the resolution leave no real doubt (as Sacher v. United 
States, 252 F. 2d 828, 831-832, reversed on other grounds, 
356 U.S. 576, pointed out) of the area of authority conferred 
by that resolution on the Subcommittee. 

The strict standards of definiteness applicable to criminal 
statutes, it is to be remembered, have never been thought 
applicable to resolutions establishing Congressional com- 
mittees and defining their powers. The demarcation of the 
areas of authority of such committees is in the nature of 
things required to be stated in general terms. If the reso- 
Intion establishing the Senate Internal Security Subcom- 
mittee is fatally indefinite, then so, it would seem, are the 
authorizing resolutions—which are cast in equally if not 
more indefinite terms—of the Senate Committee’s on the 
Armed Services, Interstate and Foreign Commerce, and 
Appropriations, as well as the resolutions creating numer- 
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ous select and special committees which have been estab- 
lished by Congress from time to time. See the dissenting 
opinion of Mr. Justice Clark in Watkins, 354 U.S. at 220- 
222. ‘‘Yet no one’’, as Mr. Justice Clark noted, ‘‘has sug- 
gested that the powers granted [these other committees] 
were too broad’ (Id. at 222). 

Appellant also suggests that, whatever its scope gen- 
erally, Senate Resolution 366 does not authorize an in- 
vestigation of Communist activities in news media. A 
similar contention was raised in Barenblati that Rule 
XI relating to the House Un-American Activities Com- 
mittee did not include Communist activities in the field of 
education. This contention, however, was rejected because 
the Court found that, ‘‘[n]Jot only is there no indication that 
the House ever viewed the field of education as being out- 
side the Committee’s authority under Rule XI, but the legis- 
lative history affirmatively evinces House approval of this 
phase of the Committee’s work” (360 U.S. at 121). The 
Court then noted that the Committee had conducted previ- 
ous investigations in education. 

There are at least as strong reasons for not carving an 
exception for Communist activities in news media out of 
the Subcommittee’s pervasive authority to investigate Com- 
munist activities. First, the news media are no more within 
the protection of the First Amendment than is college edu- 
cation. Indeed, the concurring opinion in Sweezy v. New 
Hampshire, 354 U.S. 234, 261-263, indicated that college edu- 
cation is perhaps a particularly sensitive area. Thus, there 
is no constitutional reason why the language and history of 
Senate Resolution 366, giving authority to the Subcom- 
mittee to investigate Communist activity generally, should 
not be applied to include what is logically a portion of this 
general subject, Communist activities in the news media. 

Second, as in Barenblatt, the legislative history of Senate 
Resolution 366 and its successors shows that the Senate 
approved this phase of the Subcommittee’s work. The Sub- 
committee had earlier conducted investigations of Commu- 
nist activities in areas closely related to the subject of 
investigation here—Communist activities in the fields of 
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radio and television, in the field of education, and in propa- 
ganda* After the hearings involved here, the Subcommit- 
tee in 1955 conducted further hearings entitled ‘‘Commu- 
nist Activity in Mass Communications,” which inquired into 
“the question, among others, of whether Communists are 
active under cover of accreditation of the United Nations 
as correspondents and otherwise.”” Hearings, Subcommit- 
tee to Investigate the Administration of the Internal Se- 
eurity Act and other Internal Security Laws of the Com- 
mittee on the Judiciary, United States Senate, Communist 
Activity in Mass Communications, 85th Cong., 2d Sess., p. 
1. And, of course, the Subcommittee heard the testimony of 
Winston Burdett (see supra, p. 2) and conducted the 


5 Hearings, Subcommittee to Investigate the Administration of the 
Internal Security Act and Other Internal Security Laws of the Com- 
mittee on the Judiciary, United States Senate: Espionage Activities 
of Personnel Attached to Embassies and Consulates under Soviet 
Domination in the United States, 82nd Cong., 1st and 2d Sess. 
(1951, 1952); Communist Use and Abuse of United States Pass- 
ports, 85th Cong., 2d Sess. (1958); Unauthorized Travel of Sub- 
versives Behind the Iron Curtain on United States Passports, 82d 
Cong., Ist Sess. (1951) ; Communist Underground Printing Facilities 
and Illegal Propaganda, 83d Cong., ist Sess. (1953) ; Communist 
Propaganda Activities in the United States, 82d Cong., Ist Sess. 
(1952); Scope of Soviet Activity in the United States (Labor), 
85th Cong, Ist Sess. (1957), Parts 68, 77, 78, 80, 82, 88, 89; Sub- 
versive Influence in Certain Labor Organizations 83d Cong., Ist and 
2d Sess. (1953, 1954) ; Communist Domination of Union Officials in 
Vital Defense Industry—International Union of Mine, Mill, and 
Smelter Workers, 82d Cong., 2d Sess. (1952) ; Subversive Control of 
the United Public Workers of America, 82d Cong., 1st Sess. (1951) ; 
Communist Controls on Religious Activity, 86th Cong., 1st Sess. 
(1959); Protection of Defense Communications, 86th Cong., 2d 
Sess. (1960); Subversive Infiltration in the Telegraph Industry, 
82d Cong., Ist and 2d Sess. (1951, 1952); Subversive Infiltration 
of Radio, Television, and the Entertainment Industry, 82d Cong., 
Ist and 2d Sess. (1951, 1952); Subversive Influence in the Educa- 
tional Process, 82d Cong., 2d Sess., and 83d Cong., 1st Sess. (1952, 
1953) ; Communist Tactics in Controlling Youth Organizations, 82d 
Cong., 1st and 2d Sess. (1951, 1952); Interlocking Subversion in 
Government Departments, 83d Cong., 1st Sess. (1953). 
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hearings involved in this case, both of which involved Com- 
munist activities in the communications field. 

Subsequent to, and with full knowledge of, all these in- 
vestigations, the Senate has passed resolutions authorizing 
the Subcommittee to continue its investigations and pro- 
viding appropriations for this purpose.® Indeed, in 1956 
(shortly after the hearing involved here), the Senate ex- 
tended the life of the Subcommittee with the same jurisdic- 
tion and appropriated a large sum (S. Res. 174, 84th Cong., 
2d Sess.) on the basis of the Subcommittee’s 1955 Report. 
See S. Rept. 1395, 84th Cong., 2d Sess; Gov’t Ex. 8, Tr. 20, 
26. That report described Winston Burdett’s testimony 
concerning Communist infiltration of the press and stated 
that subsequent hearings confirmed his testimony and pro- 
vided new information on such infiltration into various New 
York newspapers (id. at p.4). The report then said ‘“‘[t]he 
subcommittee’s investigation, which was set in motion by 
Mr. Burdett’s revelations, had not been completed at the 
end of 1955”’ (tbid.). 


See e.g., S. Res. 7, 82d Cong., Ist Sess. (1951); S. Res. 198, 82d 
Cong., 1st Sess. (1951); S. Res. 314, 82d Cong., 2d Sess. (1952) ; 
S. Res. 46, 88d Cong., Ist Sess. (1953) ; S. Res. 172, 83d Cong., 2d 
Sess. (1954); S. Res. 49, 84th Cong,, Ist Sess. (1955) ; S. Res. 58, 
84th Cong., Ist Sess. (1955); S. Res. 209, 84th Cong., 2d Sess. 
(1956) ; S. Res. 174, 84th Cong., 2d Sess. (1956) ; S. Res. 58, 85th 
Cong., 1st Sess. (1957); S. Res. 233, 85th Cong., 2d Sess. (1958) ; 
S. Res. 378, 85th Cong., 2d Sess. (1958) ; S. Res. 59, 86th Cong., Ist 
Sess. (1959) ; S. Res. 170, 86th Cong., Ist Sess. (1959); S. Res. 242, 
86th Cong., 2d Sess. (1960) ; S. Res. 49, 87th Cong., Ist Sess. (1961). 
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CONCLUSION 


For the reasons set forth above, we respectfully submit 
that the judgment of the District Court should be affirmed. 


Davi C. AcHESON, 
United States Attorney, 


J. WaLTer YEAGLEY, 
Assistant Attorney General, 


Kevin T. Maroney, 
Carnot Mary Burke, 
Attorneys, 
Department of Justice 
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Reply Brief for Appellant 


I. The Failure of the Government to Prove the Subject Under Inquiry. 


The government concedes (Br. 1-15) that it was its burden to show "beyond 


a reasonable doubt" that at the time of appellant's appearance before the Sub- 


committee the subject under inquiry was that alleged in the indictment, i.e., 
"Commmist activities in news media." It argues, however (Br. 12), that there 
was a "multiplicity of subjects" at the hearing and that the "allegation in 

the indictment that at the questioning of appellant the Subcommittee was pursuing 
the subject of 'Commmist activities in news media' is the product of a singling 
out from plural possibilities the one subject which the proof establishes was 

the Committee's direction at that time." Conceding, for purposes of argument, 
the theoretical possibility that an investigating subcommittee may at any 
particular hearing have more than one subject under inquiry, the record, 
nevertheless, contradicts, in sovorcl respoets, the government's orgument that the 
subject under inquiry at the time of appellant's appearance was that alleged in 


the indictment. 


2. 


(1) Since admittedly the burden of proof was on the government, it was 
required to prove the basis for “singling out" from the “miltiplicity" of 
subjects the subject alleged in the indictment as the one under inquiry at the 
time of appellant's testimony. But all the evidence recited by the government 
(Br. 13) deals with the hearings in general. The government points to nothing 
that was said while petitioner was on the stand which would narrow the inquiry 
to the subject alleged in the indictment. Nor does it otherwise indicate any 
basis for distinguishing appellant's testimony from thet of the other witnesses 
at the hearing. Further, the indictment (J.A. 1-2) charges appellant with the 


refusal to answer eight separate questions. Of these, three (Counts 1, 2, 


and 8) are general and do not indicate any specific subject under inquiry. 

The other five counts (3 through 7) clearly do not relate to the alleged subject 
under inquiry but to an entirely different subject (see our main brief, p. 14, 
fn. 8). Significantly, the government makes no effort to relate these five 
questions to the alleged subject under inquiry. 

{2} The government's contention is belied by the testimony of Subcommittee 
counsel Sourwine at the trial. He testified that the Subcommittee had “several 
things in mind" not only in the hearings generally but specifically with regard 
to appellant (See excerpts from Sourwine's testimony quoted in our main brief 
at pp. 10 and 12). 

(3) Even as to the hearings generally, the items referred to by the 
goverment (Br. 13) as proving the alleged subject under inquiry, do not support 
its conclusion. The Chairman's opening statement cannot accurately be described 
as indicating that the purpose of the hearing was to investigate Commnist 
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activities in news media. On the contrary, this same statement was accurately 
characterized by the Supreme Court as “widely meandering." Russell v. United 
States, 369 U.S. 749, 767. Nor could Senator Hennings possibly have "reiterated" 
what had not been said before. In fact, Senator Hennings did not state the 
purpose of the investigation at all. He professed ignorance as to the position 
of the majority of the subcommittee "since the committee has not met to determine 
whether one policy or another is to be pursued in the course of these hearings." 
His remarks in effect were an inquiry to the Chairman as to the purpose of the 
investigation. He added that he hoped it would be made clear that the Sub 


committee was not attacking any newspaper or group of newspapers but that the 


investigation was "an effort on the part of this committee to show such partici- 


pation and such attempt as may be disclosed on the part of the Communist Party 
in the United States or elsewhere, indeed, to influence or to subvert the 
American press." The Chairman responded that he agreed with Senator Hemnings' 
statement "in its entirety," but then added "We are not singling out any ane 
paper and not investigating any newspaper or any group of newspapers. We are 
simply investigating communism wherever we find it. . . ." (J.A. 70). 
Significantly, in the Russell case, the Supreme Court, after reviewing the 
statements relied upon by the government here, concluded that it was impossible 


Y 
to determine the subject under inquiry from then. 


1/ The Court said (at 768): "The prior record of the subcommittee hearings 
« + - gave a completely confused and inconsistent account of what, if anything, 
the subject [under inquiry] was." 


he 


The government also inaccurately describes the Chairman's January 6 state- 


ment. This statement was made in response to a telegram from the long Island 
Press and the Chairman stated (J.A. 113): "The committee is not investigating 
the Long Island Press or any other newspaper. . . . that we are interested in, 
if we can learn it, is the story of the past and present activities of the 
persons named by Mr. Knowles, the members of the Commmist cell to which he 
belonged. None of these persons, so far as we can ascertain, has been employed 
by the Long Island Press for many years." The quotation from Senator Hennings 
(Br. 13) at the Jamary 6 hearing is taken out of context. Senator Hennings 
was not speaking as one vho was privy to the purposes of the Subcommittee but 
rather as a member of the Subcommittee who had taken no role in determining its 
purpose. The gist of his remarks vas a complaint that witnesses were summoned 
without a prior meeting of the Subcommittee to determine who should be sumoned. 
Senator Hennings objected particularly to the calling of Mr. Knowles because 
of the remoteness of his testimony. The Chairman's response significantly was 
that "Mi. Knovies, I think, made a very fine witness. He has given the 
committee information that I think is invaluable. Some of it leads to people 
who are now in a State government." (J.A. 113-116, emphasis ete 

(4) Host significantly, the government completely ignores the statement 

2/ The govermment's statement (Br. 13) that all eighteen witnesses who 
testified at the hearings worked in the news media field is only partially true. 
One witness, David Fine, was a lawyer who operated a movie theater (Govt. Exh. 
6, 1621-2). Three witnesses were printers (Zalph, Govt. Exh. 6, 1962, Albertson, 
Govt. Exh. 6, 1678, Landsman, Govt. Exh. 6, 1769). The last witness, Benjamin 
Fine, although employed by the New York Times, was told that he had not been 


called because of his employment (Govt. Exh. 6, 1792) and was questioned solely 
about his activities as a graduate student. 
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made by Subcommittee counsel at the hearing which contradicts the government's 

thesis as to the alleged subject under inquiry. Subcommittee counsel Sourwine 

stated that the Subcommittee was not investigating "Commmist infiltration of 

the press." (See J.A. 71, quoted in our brief at p. 9). The Seer also 

ignores the subsequent statement of Subcommittee counsel in response to a 

question as to the specific subject under inquiry before the Subcommittee that: 
"The subject matter of the committee's inquiry is 

Communist activity and the committee is proceeding on the 

basis of previous testinony and information furnished to it 

with respect to Commmnist activity." (J.A. 74). 

Certainly in the face of these ambiguities and confusion, including an 
“emphatic denial" by Subcommittee counsel that the subject under inquiry was that 
alleged in the indictment, it cannot be said at this stage that the government 
proved the subject under inquiry as alleged in the indictment beyond a reasonabic 
doubt. 

(5) Finally, the essence of lir. Sourwine's trial testimony was not merely 
that the Subcommittee had several questions under inquiry proceeding simltane- 
ously but that in the nature of things it was impossible to pin down any 
particular discrete subject under inquiry at any time. To put it in hr. 
Sourwine's own words "'The' subject under inquiry . . . it's as difficult to pin 


down as a flea" . . . "It's like the collapsible cups that go one into the 


other." (J.A. 62, 64). If, however, the subject is that elusive and that 


3/ In Russell v. United States, supra, the Court described this statement 
as follows: "[CJounsel for the subcommittee emphatically denied that it was the 
subcommittee's purpose 'to investigate Commmnist infiltration of the press 
and other forms of cormunication'". (at 767, emphasis supplied). 
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difficult to ascertain at any particular time, there is nothing to support the 
govermment's contention that it has proved the subject under inquiry alleged 
in the indictment beyond a reasonable doubt. 
Il. The Failure to Camily with the Subcommittee's Rules. 
As 
We contended in our main brief (pp. 15-16) that the Subcommittee had 
wiolated its om rules by initiating the investigation without approval of the 
majority of the Subcommittee. ‘The goverment responds (Br. 15) that our argu- 
ment rests on the “unsupported assumption" that an investigation into "Communist 
activities in news media" was 2 "major investigation.“ The government, however, 
suggests no criteria for determining when an investigation is "major" or any 
reason why this particular investigation should otherzsise be characterized. Ue 
submit that this was 2 “majo=™ investigation because of the importance of the 
subject and the length of time devoted to it. The government recites that the 
hearings were of "only three days' duration." But they were preceded by execu— 
tive hearings in December of that year (J.A. 12) and obviously by staff work in 
preparation of the hearings. Horeover, our assumption that the investigation 
was a "major one was shared by Subcommittee counsel (J.A. 33-34). 
Nor is there any merit in the goverzment’s contention (Br. 16) that the 
mere presence of a majority of the Subcommittee at tne hearings constituted 


compliance with the rule. The rule speaks of “prior approval" not of ratifica- 


tion after the event. Moreover, some members of the Subcommittee may have 
Gisapproved of the investigation but have considered it inadvisable or indiscreet 
to voice their objections. Obviously, the rule, to be meaningful, requires a 
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prior meeting and deliberate consideration of a proposed investigation, not 
merely the absence of a publicly voiced objection after the event, 
B. 

The government acknowledges (Br. 16) that the facts relating to the ane 
poenaing of appellant are identical to that relating to Shelton. It argues, 
however (Br. 17), that appellant may not raise the question of the invalidity of 
the subpoena because he failed to raise it at the hearing. We have already 
discussed (see our main brief, pp. 19-21) the inapplicability of the Bryan rule 
to a situation such as that presented by the cases of appellant and Shelton. 

The government's argument reinforces our position on this question. The govern- 
ment urges (Br. 17) that a witness who does not object at the hearing "should 
not be permitted et a later date to raise a technical defect in the subpoena 
which not only was not apparent to him at the time but also was not apparent to 
the committee either." There are several fallacies in this reasoning. 

(1) If, as the goverrment acknowledges, appellant, at the time of the 
hearing, did not know that his subpoena was not authorized by the Subcommittec, 
how could he possibly have raised the point at that juncture? 4nd if he could 
not have raised the question at the hearing, there is no rational: ground for 
precluding him from raising the point now.. 


(2) Although appellant had no knowledge that the subpoena was unauthorized, 


the government is incorrect in stating that this was also true of the Subcommittee. 


The Subcommittee, obviously, knew it had not authorized the issuance of the 


&. 


b/ 
subpoena. And both the Chairman and Subcommittee counsel knew the procedure 


by which the subpoena had been issued. 

(3) This Court in its opinion in the Shelton case did not regard the 
Subcommittee's failure to authorise the subpoena as a mere "technical defect," 
but as a matter of substance. According to this Court the Subcommittee had 
"the power and the responsibility of deciding who shall be called." Shelton's 
conviction was reversed because he was summoned as a witness by someone who 
had neither the "power" nor the "responsibility" to do so. As this Court stated 
(F. 22 at 607}, “the subpoena to call Shelton was invalid because the decision 
to issue it was de facto made by Subcormittee counsel alone. . . Shelton had a 
right under the Subcommittee charter to have the Subcormittee responsibly 
consider whether or not he should be subpoenaed before the subpoena issued. 
Shelton's rights were abridged then the subpoena was issued without Subcommittes 
authorization." 


IT. The Failure to Show a Justification for the Invasion of 
Appellant's Privacy and First fmencamont Rights. 


We argued (Br. 21-29) that under the "balancing" doctrine as laid down by 
the Supreme Court, the particular facts of the case show a lack of justification 


Lf Senator Hemmings, one of the members of the Subcommittee, voiced his 
objection that counsel called witnesses without consulting the Subcommittee 
(Govt. Exh. 6, 1718-1719). If there were any merit at all to the government's 
position that the objection was required to be raised at the hearing, then it 
would be more logical to apply this principle to Shelton's case rather than 
appellant's. For Shelton appeared a day later than appellant and accordingly, 
had the benefit of Senator Herning's protesting remaris as to the manner in 
which witnesses were summoned. Appellant, on the other hand, appeared before 
Senator Hennings made these remarks. 


9. 


for the invasion of appellant's privacy and First Amendment rights. The govern- 


ment replies in effect (Br. 21-24) that this question is not open to judicial 
review, and that the legislature's judgment of when and under rhat circumstances 
to subpoena a witness is "impervious to judicial control." The government, of 
course, ignores the fact that the judgment to subpoena appellant was not made 
by the legislature, or by the Subcommittee, or even by the Chairman, but by 
Subcommittee counsel. But even aside from this, the government's contention is 
directly contrary to the Supreme Court's statement in the Watkins case, 354 U.S. 
178, 198-9. The Court there said that although “Accommodation of the Soreness 
ional need for particular information with the individual and personal interest 
in privacy is an arduous and delicate task for any court" the failure of courts 
to undertake this task "would be to abdicate the resconsibility placed by the 
Constitution upon the judiciary to insure that the Congress does not unjustifia- 
bly encroach upon an individual's right to privacy nor abridge his belief of 
speech, press, religion, or assembly." The goverment's contertion is also 
contrary to the Supreme Court's holdings in Sweezy v. Naw Hampshire, 354 U.S. 
234 and Gibson v. Florida Investigation Comittee, 372 U.S. 539. In both of 
these cases, the Supreme Court reviewed the judgment of the a legis- 
lative committees and set aside contempt convictions because there was no showing 
of justification for the invasion of the witnesses' privacy and First Amendment 
rights. Cf. Scull v. Commonwealth of Virginia, 359 U.S. 344. 

The government's reliance (Br. 22-23) on anything to the contrary stated 
by this Court in its first Shelton opinion, 108 U.S. App. D.C. 153, 280 F. ad 
701, is misplaced. That case was reversed by the Supreme Court in Russell y, 
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United States, supra. Moreover, this Court's reversal of Shelton's second 

conviction destroyed whatever vitality, if any, that might have remeined in 

the first Shelton opinion subsequent to its reversal by the Supreme Court. 
Respectfully submitted, 


David Rein 
Frank J. Donner 
Attorneys for Appellant 


